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Preface

n October 2008 three regional economic communities (RECs) — COMESA, EAC

and SADC — agreed on a road map to launch an integration process aimed at forg-
ing the three blocs into a single unit. It is the first step towards the African Economic
Community (AEC) beyond the level of sub-regional integration, encompassing more
than 50 per cent of population and production of the continent. Hence, this single
step already goes a long way towards accomplishing the goals of the Abuja Treaty.

There are a number of undeniable immediate advantages attached to the establish-
ment of a tripartite free trade area (FTA) — and even customs union. In the area of
economic and infrastructural cooperation a lot has already been achieved, providing
sound conditions of deeper integration (e.g. the North—South Corridor and related
projects). At the same time, problems and challenges within the three RECs involved
are also visible. For some of those, the tripartite integration may provide a reason-
able solution. However, other problems will be inherited by the enlarged FTA, and
may even turn out to be more intractable at that level.

Nevertheless, the move towards a tripartite FTA as envisaged in the joint communi-
qué of COMESA, EAC and SADC is an historical event that needs to be accompanied
by reflections and observations by independent commentators like the Southern Af-
rican Trade Forum (SAFT). SAFT is geared to enhance the dialogue on regional
economic issues, involving government and non-government representatives and in
particular academia. It is aimed at evaluating the progress towards regional integra-
tion and development in the past and charting joint strategies for closer cooperation,
deeper integration and new prospects of growth and social welfare in the SADC area.
The Forum was created and raised in a joint effort of FES and IGD, and has organised
meetings and conferences as well as published documents on issues concerning re-
gional development. It strives to provide region-wide fora, facilitating exchange of
views and taking aboard voices from all sides across the SADC area.

The SAFT conference of August 2009, convening sympathising analysts, observers
and decision-makers, addressed the prospects and challenges of the huge undertak-
ing of creating the AEC in the same sympathetic, positive and critical manner it used
to apply to Southern African issues. The debate repeatedly emphasised the need to
learn from existing RECs’ experiences. The approach of the trilateral scheme has to
be informed by an analysis of strengths and weaknesses of sub-regional integration
processes, in order to avoid teething troubles besetting many RECs and to help keep
the process on track. Based on this understanding, valuable contributions to the dis-
cussion on how best to further the process of tripartite integration were presented.
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This volume contains the papers presented at the conference. They deserve to be
made available to a broader public as they provide profound information and useful
thoughts on how to realise the dream of Africa united from Cape to Cairo. We are
sincerely grateful to our partner, the Institute for Global Dialogue, and the presenters
and panellists of the conference for their valuable contributions.

Peter Oesterdiekhoff
Friedrich-Ebert-Stiftung
Angola Office



Keynote address from the Sixth Southern African
Forum on Trade

Xavier Carim

rom the outset, let me thank the Institute for Global Dialogue and Friedrich-Ebert-

Stiftung for inviting me to share the South African Government’s views on re-
gional integration. Indeed, there is growing interest in the future of regional integra-
tion in Southern Africa, particularly with regards to the Southern African Customs
Union (SACU), the Southern African Development Community (SADC) and the new
initiative for a Tripartite Free Trade Area (FTA) between COMESA-EAC-SADC (CES).
Some of these discussions have come about in light of the regional negotiations with
the European Union (EU) for an Economic Partnership Agreement (EPA).

We are therefore very pleased to have this opportunity to share our perspectives,
particularly the perspective of the Department of Trade and Industry. I will also
share some thoughts on the global economic crisis. This perhaps helps to situate the
discussion on regional integration within the current broader challenges. I will start
with general comments on some of the issues, debates and perspectives with respect
to the global economic crisis and then move on to focus on the regional integration
issues, challenges and possible responses.

The global crisis

Much has been spoken and written about the global crisis. We know that the global
economic crisis originated in the financial sectors of the advanced developed econo-
mies and that it has now spread across the globe. Its impact is now felt in the real
economies of all countries.

Developing countries were clearly not the source of the crisis, but they are now facing
the fallout. Its impact will reverse many gains made in recent years, and certainly set
back progress towards the Millennium Development Goals, particularly in Africa. We
have seen a dramatic contraction of export demand, an unprecedented decline in glo-
bal trade, and a steep reduction in the volume and price of commodity trade. Financ-
ing pressures are more acute and access to private trade finance has virtually dried up.
The prospects for foreign direct investment are also bleak for the foreseeable future.

"
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In South Africa the effects have been severe in terms of the fall of equity and property
prices, but also in terms of a steep decline in our exports, lower income, higher unem-
ployment and reduced consumption. In the first quarter of this year, we technically
entered into a recession. It appears we are not over the worst effects of the economic
decline.

In the SADC region, the mining sector is the hardest hit, with commodity prices of
diamonds, copper, nickel, uranium and oil falling to and below their 2006 levels in
April 2009. This has resulted in loss of revenue by governments, growing unemploy-
ment, and a reduction in investments. After falling in 2009, the prices of some agri-
cultural commodities are beginning to increase although they are still lower than the
average prices recorded in recent years. Tourism receipts have also declined. All this
has resulted in pressures on the current account and fiscal balances of SADC member
states. Clearly there are variations among the SADC member states, but in aggregate
the region is facing a decline. With falling incomes as a result of deteriorating terms of
trade and declining real economic growth, borrowers will be less able to service their
debts, and their financial sectors will be increasingly vulnerable. There is also greater
reliance on multilateral institutions and banks for finance and it will be important to
leverage this support.

Regional stock markets declined by an average of 16 per cent in December 2008
compared to December 2007. The SADC region is expected to record a marginal
0.1 per cent growth in real GDP in 2009; this is down from an average of 5.9 per cent
in 2008. Growth in per capita income is expected to decline by an average of 1.6 per cent
in 2009 compared to an average growth of 3.7 per cent in 2008.

Global economic growth is projected to re-emerge in 2010, but at just 1.9 per cent.
At the regional level, economic growth is projected to rebound to 4.7 per cent, still
below the 2008 level. The fiscal and current account deficits are expected to widen
further to 5.1 per cent and 11.0 per cent in 2010, respectively.

Responses to the global crisis have been seen at national and international levels. At
national levels, there have been a series of bailouts and stimulus packages being put
in place. At the international level, mainly through the G20 Summit processes, there
have been attempts to improve the coordination of national counter-cyclical efforts
and monetary policy, to develop agreed approaches for financial (re-)regulation, and
some tentative steps to reform global financial institutions.

The G20 Summit Declarations have also called for countries to avoid resorting to pro-
tectionism and for an early conclusion of the Doha Round. With regard to the protec-
tionist measures, South Africa has posited several arguments. We have argued that it
isnecessary to define protection broadly; it should not only include a traditional trade
and investment barriers, but also all national-specific measures that countries can
take, within World Trade Organisation (WTO) disciplines and beyond, that impose
costs on others and that distort international trade and investment flows.



Keynote address from the Sixth Southern African Forum on Trade

As the global crisis unfolds, there appears to be intensified competition between
countries to retain production and employment in their home countries. Indeed,
economic nationalism is already evident and on the rise. Bailouts and stimulus
packages, though necessary to restart economic growth, will have an impact on trade
and investment flows when they change incentives and shift the competitive envi-
ronment to favour national industries and firms. Current support programmes go
beyond neo-Keynesian policies of deficit funding of infrastructure and public work
programmes to include targeted support to national industries. In a sense, elements
of these bailout and stimulus packages have constituted a defensive industrial poli-
cy. It thus appears that competition is underway to determine which firms are sup-
ported and retained, and in which locations.

Against this background, calls to resist protectionist measures are sounding increas-
ingly hollow. South Africa is one of only two members of the G20 that has not intro-
duced any protectionist measures in the context of the current crisis.

In this engagement, it is necessary to consider the scope of measures available to
all countries, the quantum of support available for each country to support their
economic structures, and the scale of the impact of various national support meas-
ures on the global economy. On all counts, it is clear that developing countries have
recourse to fewer measures and, due to their weaker fiscal bases, the quantum of
financial support they are able to deploy is considerably less than that available to
industrial countries. Industrial countries must therefore provide leadership in re-
sisting protectionist measures. Developing countries have a legitimate case in being
able to use all WTO-compatible measures to provide support to their industries in
the context of the crisis. Moreover, developing country measures are likely to have
less systemic impact and will pale in significance when compared to the measures

currently being taken by industrial countries.

On the Doha Round, South Africa agrees on the importance of restarting the negotia-
tions and reaching an early conclusion. However, setting an unrealistic timetable
without consideration of the content of the round could lead to another failed at-
tempt, and be even more damaging to the credibility of the global trading system. For
the majority of developing countries, the current package has meant a lowering of
the development ambition in the round and it being skewed in favour of developed
countries. The difficulties lie in the fact that we are seeing on the one hand a steady
erosion in the ambition of industrial countries to reform their agricultural sectors
and reduce farm subsidies, and on the other hand growing pressure on developing
countries, particularly emerging economies, to open up their industrial and services
markets. We have thus seen a growing imbalance in the negotiating trajectory. The
Doha Round outcomes must retain their developmental objectives and ensure policy
space for industrial development in order to protect employment in vulnerable sec-
tors. These are more important than an early conclusion of the Doha Round.

13
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The global crisis and regional integration

While all regions have suffered from the collapse of global trade, the evidence is that
regional markets in Africa, and those of key developing countries, continue to grow,
albeit at lower levels. The global economic crisis has given additional impetus to a
strategicre-alignment in the global economy. The steady and relative rise of new poles
of economic growth in Brazil, Russia, India and China, to mention a few, appears to
continue, and interestin Africa and Africa’s resources continues unabated. Africa will

remain an important investment and trade frontier in this changing global economy.

It is also apparent that in responding to the global economic crisis, developing econ-
omies are generally giving greater focus to building their domestic economies, ad-
vancing their regional integration efforts and promoting South—South cooperation as
these markets become relatively more significant. In short, the dynamics of the global
economy suggest that we need to give greater focus to South—South trade and regional

integration, while not ignoring our traditional and established trading partners.

Southern African regional integration

14

South Africa has considered regional economic relations in Southern Africa as an
essential component of our wider international economic relations. Since 1994, the
government has repeatedly committed itself to promote regional cooperation along
new lines that will correct imbalances in current relationships.

Our commitment to regional integration was founded on two precepts. First, South Af-
rica’s democratic transformation, stability, security and economic development could
not be assured if our neighbours continue to not confront underdevelopment, instabil-
ity, poverty and marginalisation. In other words, South Africa’s economic destiny and
prospects are inextricably intertwined with that of the region and broader continent.
Second, a more integrated regional market provides industries and firms located across
the region the opportunity to overcome the limits imposed by small national markets, to
achieve economies of scale, and thus enhance their competitiveness. Regional integra-
tion thus serves as a platform for more effective participation in the global economy.

These considerations informed South Africa’s engagement in two important region-
al processes during the immediate post-apartheid period: the re-negotiation of the
SACU agreement and the free trade negotiations under the SADC Trade Protocol.

With respect to both processes, important progress has been made. In SACU, the
new agreement came into force five years ago (even if SACU is the oldest customs
union in the world). It establishes democratic decision-making, new supra-nation-

al institutions, a Secretariat and lays the basis for a deeper integration agenda. In
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SADC, the achievement of the FTA (technically and formally) in 2008 is also a sig-
nificant milestone that we should celebrate. Nevertheless, a series of challenges still
confronts these integration projects.

The Southern African Customs Union

From South Africa’s perspective, SACU has the potential to move beyond an arrange-
ment based on a common external tariff and held together by a revenue sharing ar-
rangement. SACU’s main value to South Africa is no longer as a ‘captive market’ for
our exports, as it was under the apartheid regime. For South Africa, in the context of
the current global dynamics, SACU’s value will lie in its ability to be transformed into
a vehicle for advancing and deepening developmental integration at the sub-regional
level, as an anchor in the SADC regional project, and as a platform for harmonised
engagement in wider global trade relations. We have the elements that would allow us

to advance to a common market and even eventually a monetary union.

However, achieving this will require building common policy in the areas of trade
and industrial policies. We need a work programme that overcomes the policy grid-
lock that we currently face and the zero-sum approach by building production val-
ue-chains across all member states in agriculture and industry. We will also need to
intensify the programmes of work around regional infrastructure development, and
in particular those based on the spatial development corridors.

A common policy vision is a prerequisite for strengthening SACU institutions, in-
cluding the proposed SACU Tariff Board, the SACU Tribunal as well as an effective
and well-resourced Secretariat. Progressive harmonisation of various institutional
arrangements will also need to be complemented by harmonising policies in the
areas of competition policy and standards over time.

SACU can also play an anchor role or be a nucleus for deeper integration in SADC
through the concept of ‘variable geometry’. SACU as a unit can help shape the proc-
ess of regional integration if SACU member states can forge a common view on how
to go about integration. SACU also needs to be willing to open up to new members
by developing terms for accession and should begin to align its work programmes
with those unfolding at the broader SADC level.

For SACU to realise its potential, we also need a common understanding on how to
position ourselves in a rapidly changing global economy. Shifting patterns of global
trade have seen the rise of new economies to the centre of global trade relations. This
requires a forward—looking response beyond immediate and short-term trade rela-
tions to develop mutually beneficial trade and investment relations with these new
sources of global economic growth. SACU will therefore need to forge a common ap-

proach in terms of the direction of future trade relations (including the identification
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of partners) and on the content of future agreements, and move beyond over-reliance
on traditional trading partners when new centres of economic growth are emerging.
We also need to develop a common trade negotiation agenda based on agreed posi-
tions in multilateral trade negotiations, notably in the WTO Doha Round. Thus far
our coordination in the Doha Round has been lacking.

Strategic discussions among members of SACU along these lines are urgent and nec-
essary. An initial discussion along these lines started in August 2008 at a meeting
in Botswana and SACU Ministers have agreed that the next SACU Council meeting
will begin to take the issues forward. If we are able to reach a common understand-
ing on these points, we can take SACU forward. If not, SACU runs the risk of being
trapped in policy gridlock, remaining what it has always been — a customs union
structured around a revenue sharing arrangement — that will be steadily rendered
ineffectual by global developments beyond its control.

The Southern African Development Community

16

The free trade negotiations — the SADC Trade Protocol — were concluded in 2000,
and implementation of the tariff reduction obligations began at that time. By 2008,
85 per cent of goods were traded duty free and SADC met the WTO-defined thresh-
old for a FTA. By 2012, 99 per cent of intra-SADC trade is expected to be duty free.
Despite this notable achievement, considerable work remains to consolidate the
FTA and to finish unfinished business.

Several SADC members have yet to fully join the trade agreement. Furthermore,
several members have experienced difficulties in meeting the tariff liberalisation
obligations as set out in the SADC Trade Protocol. These issues will require ongo-
ing efforts. The mid-term review of the Trade Protocol sets out an extensive work
programme that is necessary to consolidate the FTA. This work programme includes
continued negotiations on outstanding rules of origin, the development of region-
wide standard setting capacity and an extensive work programme on trade facilita-
tion. Progress in each of the complex areas could do much to encourage intra-SADC
trade, where the greatest gains could be achieved.

The key policy issue that arises is that despite a more open regional market, the pat-
tern of regional trade has not changed in any significant manner. South African im-
ports from the region are increasing, but low value commodities drive most of the
growth. Intra-regional trade is diversifying very slowly. Major increases in trade have
occurred in the textile, clothing and sugar sectors, where special trade arrangements
exist. Trade appears to be influenced more by the region’s comparative advantages
rather than improved market access. The most serious constraint to balanced region-
al trade remains undeveloped production structures in SADC countries. This is the
challenge for the region’s agricultural and industrial policies: to expand the range of
products that can be exported and to increase the value added to those exports.
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Against this background, South Africa has argued that the focus of work should be
the consolidation of the FTA, addressing the issues raised in the mid-term review,
and developing a work programme to overcome real economy supply capacity con-
straints particularly through the development of a regional industrial policy. The
SAFT Communiqué of 2008 makes the same points: focus on trade facilitation; ad-
dress rules of origin, non-tariff barriers and standards; and harmonise policies, rules
and regulations.

SADC Ministerial Task Force on Regional Integration

In September 2009 the SADC Ministerial Task Force on Regional Integration met in
Johannesburg to look at work being done on the customs union and the FTA and at
future work on the proposed Tripartite COMESA-EAC-SADC FTA.

Given the complexity and delays in the work to lay the basis for a customs union
(i.e. a common external tariff (CET); legal and institutional arrangements; systems for
revenue collection and distribution; common policies), the 2010 deadline is clearly
not achievable. There was also some discussion on whether moving to a customs un-
ion was the best option for deepening regional integration. There was a strong view
that priority should be given to work that strengthens the SADC FTA (bringing all on
board; rules of origin and standards; trade facilitation; work to diversify economies)
and that builds REC-to-REC FTAs by intensifying work under the tripartite proposal.

This is a much more manageable and practical agenda, and is more achievable.

Impact of the EPA on regional integration

It is no longer possible to discuss regional integration in Southern Africa without
reference to the EPA. South Africa entered the EPA negotiations in an effort to build
a harmonised set of trade relations between countries in Southern Africa and the
region’s single most important trading partner, the EU. South Africa had hoped that
the objectives of regional integration could be advanced at the same time as building
a single trade regime with the EU. We also took note that the European Commission
(EC) had said that one of its key objectives in negotiating EPAs was to enhance re-
gional integration.

The emerging Interim EPA (IEPA) outcome is very different to our expectations.
SADC members have found themselves in no less than 5 separate EPA negotiating
configurations. Each has negotiated market access arrangements for EU goods that
vary considerably from one another. This will complicate — and could even fore-
close — efforts to foster regional integration. The separate arrangements also create

the basis for new trade policy divisions in the region as they provide market opening
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obligations and commitments to the EU before the region has had time to build its
own regional markets and rules in new areas such as services, investment, competi-

tion, and procurement.

The EPA also threatens to weaken SACU. A series of incompatibilities in the legal
provisions under the SACU Agreement, the Trade Development and Cooperation
Agreement (TDCA) and the IEPA could, unless addressed, steadily erode the basis
for building policy coherence in SACU. Moreover, unless addressed urgently, some
of the EPA legal requirements could undermine SACU’s ability to function even as
it has until now. These include differences in tariff regimes and the rules of origin
under the TDCA and EPA. The EPA contains provisions that limit policy space to
promote agricultural and industrial development, and to diversify trade relations

with other important economies around the world.

South Africa will not sign an EPA until it is convinced that the concerns we have
raised are substantially addressed. The EC has agreed to continue to engage on these
outstanding issues. While we are firmly committed to addressing these issues, it is
evident that South Africa cannot achieve these objectives on its own. We need a com-
mon vision among SACU member states and a continued willingness from the EC
to prioritise its professed concern to promote regional integration not just in broad
declaratory statements, but in the detailed outcomes of negotiating processes.



Economic integration in Asia: Trends and policies’

Pradumna B. Rana

hile the dynamism of East Asia and the emergence of China and India as major

players in the global economy are frequently discussed and debated in aca-
demic literature and the popular press, much less attention has been placed on Asian
economic integration and the rapid increase in Pan-Asian? trade and investment®. Un-
like in Europe, this process is being led mainly by market forces (which enhance effi-
ciency in production and augment dynamic gains through trade) with government-re-
lated cooperation policies also starting to play a role more recently. The rapid increase
in Pan-Asian trade has made growth and development in Asia more dynamic and self-
sustained. As the experience with the on-going global economic crisis has shown, Asia
has not yet ‘de-coupled’ completely from the Organisation for Economic Cooperation
and Development (OECD). Asian countries are, however, becoming more symmetric

and business cycles are becoming more synchronised.

Unlike in the other regions of the world, for example Africa and Latin America, re-
gionalism is a relatively new phenomenon in Asia*. Aside from the establishment of
the Association of Southeast Asian Nations (ASEAN) in 1967 and the South Asian
Association for Regional Cooperation (SAARC) in 1985, few policy actions were
taken by the Asian countries to promote regional integration until the mid-1990s.
During much of the colonial period in the 19" and the 20 centuries, South Asia was
relatively isolated from East Asia (defined as ASEAN+3). South Asian countries also
isolated themselves from each other behind high tariff barriers and non-tariff barri-
ers (NTBs), and during the mid-1960s, the level of intra-regional trade among them

was only about 2 per cent of their total trade.

The Asian financial crisis of 1997-1998 was a watershed as it focused the region’s
attention on growing interdependence and shared interests. At this time Asia poli-
cymakers became keen on supporting market-led integration with various regional
cooperation efforts. This sentiment was the strongest in East Asia where the adverse

impacts of the crisis and the contagion were the most significant.

South Asia has also joined the bandwagon and started to implement its ‘Look East’
policies more vigorously and to negotiate free trade agreements (FTAs) with various
East Asian countries. The major factor that ignited the interest of East Asian coun-
tries to regional monetary and financial integration was the virulent contagion of the
East Asian financial crisis and the policy mistakes made by the International Mon-
etary Fund (IMF) in managing it°. It was also felt that the resources of the IMF were
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limited and that it might not have adequate resources to handle a capital-account
crisis associated with large surges and outflows of short-term private capital. Slow
progress in the Doha Round under the auspices of the World Trade Organisation
(WTO) and the popularity of regionalism elsewhere, for example the European Un-
ion (EU) and the North American Free Trade Agreement (NAFTA), also encouraged
East Asian countries to promote regionalism in trade. Additional factors were the
desire to internalise the benefits of growing interdependence and the realisation
that regionalism could help maximise the benefits of globalisation and minimise
the costs. In the post-crisis period, East Asia realised that it needed to be more self-
reliant and gain fuller control of its destiny (MAS 2007).

The on-going global economic crisis has further enhanced the case for Asian re-
gionalism for a number of reasons. First, the crisis has strengthened the case for
rebalancing growth not only at the national level but also by finding economies of
scale at the regional level. Second, the global crisis and the high level of economic
interdependence among Asian countries have increased the need for policy coor-
dination at the regional level to take into account the spillover effects. Third, the
global economic crisis has highlighted the need for joint policy statements and a
show of force to reverse the flight to quality and loss of investor confidence in the
region. Fourth, the global crisis has once again revived interest in the reform of the
international financial architecture and it appears that the G20 will be given the lead
role in spearheading discussions on these issues. Asian countries should, therefore,
coordinate their views and positions to ensure effective representation and make
their voice heard at the G20.

Reflecting market policies and government efforts, Pan-Asian trade — comprising
intra-regional trade between East Asian countries, intra-regional trade between the
South Asian countries, and inter-regional trade between South Asia and East Asia
— has been surging rapidly, albeit from a low base, especially after 2000. It tripled
during the period 1990 to 2000 and has since nearly tripled again to US$2.2 trillion.
Intra-regional trade among the East Asian countries has grown the fastest and pres-
ently accounts for about 94 per cent of total Pan-Asian trade, with East Asia—South
Asia trade accounting for 5 per cent and intra-South Asian trade a mere 1 per cent.

The objectives of this paper are to:

¢ review steps taken and progress made in Asian economic integration at the
various sub-regional levels, and to
¢ recommend actions to promote Asian economic integration including South

Asian integration which has been stuck at a low level.

The next section of this paper focuses on East Asian integration, while the following
section focuses on growing economic linkages between South Asia and East Asia,

and the last section covers South Asian integration.
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Trade and financial integration and macroeconomic policy coordination in East Asia

On trade integration, East Asia has made encouraging progress with intra-regional
trade reaching 57 per cent of total trade (up from 43 per cent in 1990), which is
higher than the level for NAFTA (46 per cent) but lower than that for the EU (67 per
cent). Much of this expansion has been driven by market forces, especially the estab-
lishment of production networks in East Asia. The traditional production networks
were triangular where Japan and the newly industrialising economies (NIEs) export-
ed parts for electrical appliances, office and telecom equipment as well as textiles
and garments to China and the third generation countries (Indonesia, Malaysia, Phil-
ippines, and Thailand) which in turn completed the processing and exported the
final product to markets in the United States (US) and Europe. Since the mid-1990s,
more sophisticated and complex production networks have emerged which involve
the transhipment of components, which is the back and forth trade in parts and com-
ponents across Asian countries (Gill and Kharas 2007). With the rapid emergence of
China, these networks are being increasingly centred in China.

Given the uncertainties and risks in the multilateral trading system, the momentum
for FTAs has also increased in East Asia with some 166 such agreements in exist-
ence or under negotiation compared with just a handful a decade ago®. FTAs will no
doubt proliferate further if the Doha Round continues to falter. If they are designed
properly, FTAs can help countries reap the benefits of their comparative advantage.
That is why FTAs are allowed as exceptions to the anti-discrimination rules of the
General Agreement on Tariffs and Trade (GATT) and the WTO. But there is a risk
that the proliferation of FTAs could come at the expense of trade with non-members,
known as trade diversion. It could also create an ‘Asian noodle bowl’ effect and
raise administrative costs of trade. FTAs should, therefore, be consistent with the
WTO. They should also be compatible with other FTAs in the region. Broadening
the membership of FTAs and deepening their coverage beyond tariffs into services,
investments, technological cooperation, etc. (called FTA Pluses) is one way of mak-

ing FTAs stepping stones rather than stumbling blocks to multilateralism.

Lack of data makes it difficult to measure the level of financial integration in East
Asia, but those that are available suggest that it is now starting to increase, albeit
from low levels (MAS 2007, Rana 2007). East Asian countries have taken collective
actions to develop local currency bond markets as these markets will reduce the
‘double mismatch’ problem, which was at the heart of the crisis, and overcome the
so-called ‘original sin’ problem’. The basic idea is to mobilise the region’s vast pool
of savings to be intermediated directly to the region’s long-term investment, with-
out going through financial intermediaries outside of the region. Regional financial
intermediation through bond markets would diversify the modes of financing in
the region and reduce the double mismatch. The initiatives include the Asia-Pacif-
ic Economic Cooperation (APEC) Bond Initiative, the Executives’ Meeting of East
Asia and Pacific Central Banks (EMEAP) Asian Bond Fund (ABF) Initiative and the
ASEAN+3 Asian Bond Markets Initiative (ABMI).
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EMEAP introduced the ABF in June 2003 in order to help expand bond markets
through demand-side stimulus by means of central bank purchases of sovereign and
quasi-sovereign bonds issued by eight EMEAP emerging members (including China,
Hong Kong, Indonesia, Korea, Malaysia, Philippines, Singapore, and Thailand) us-
ing all eleven members’ foreign exchange reserves. The initial attempt was to pur-
chase US$1 billion of US dollar-denominated bonds (ABF-1). Given the recognition
that local-currency denominated bonds need to be promoted in order to address
the ‘double mismatch’ problem, the central bankers introduced ABF-2 in December
2004, involving purchases of US$2 billion equivalent of sovereign and quasi-sover-

eign local currency-denominated bonds.

In May 2009, the ASEAN+3 Ministers endorsed the establishment of the Credit Guar-
antee and Investment (CGIM) as a trust fund of the Asian Development Bank (ADB)
with an initial capital of US$500 million. Issues relating to the establishment of the
CGIM are to be discussed at the working level and the decision taken in May 2010.

Macroeconomic policy coordination is essentially a post-crisis phenomenon in East
Asia. There is an ascending order of intensity of these efforts in the sense that they
involve progressively increasing constraints on the amount of discretion that indi-
vidual countries can exercise in the design of macroeconomic policies. By level of
intensity, these efforts have ranged from economic review and policy dialogue to
establishing regional financing arrangements and eventually toward coordinating
exchange rate policies. East Asian governments have:

¢ started to engage each other in policy dialogues (the two recent initiatives are
the ASEAN Surveillance Process and the ASEAN+3 Economic Review and
Policy Dialogue)?;

¢ established a regional financing mechanism, the Chiang Mai Initiative (CMI),
under which 16 bilateral swaps amounting to US$83 billion have been estab-
lished and efforts to multilateralise the bilateral swaps are ongoing; and

¢ initiated discussions on how exchange policies could be coordinated possibly
through the use of an Asian Currency Unit (ACU), which would be a basket of
currencies. An ASEAN+3 Research Group, comprising about 30 think tanks

from across the region, has been set up to support the groups.

On CMI multilateralisation (CMIM), at their meeting in Hyderabad in 2006, the
ASEAN+3 Finance Ministers decided that “all swap providing countries can simul-
taneously and promptly provide liquidity support to any parties involved in bilateral
swap arrangements at times of emergency”. At their Kyoto meeting in 2007, the Minis-
ters decided to establish a “self-managed reserve pooling arrangement”. At their May
2008 meeting in Madrid, the Ministers “agreed that the total size of the multilateral-
ised CMI would be at least US$80 billion”. In response to the global economic crisis,
at the Special ASEAN+3 Finance Ministers meeting in Phuket in February 2009, the
amount was subsequently increased to US$120 billion. At their May 2009 meeting,
the Ministers announced that they had agreed to implement CMIM before the end of
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this year. They also announced an agreement to establish an independent surveillance
unit to monitor and analyse regional economies and support CMIM decision-making.
As a start, they agreed to establish an advisory panel of experts to work closely with
the ADB and the ASEAN Secretariat to enhance the current surveillance mechanism.
The Ministers also welcomed Hong Kong to participate in the CMIM.

In East Asia, most of the poor live in remote or isolated areas, especially in regions
close to national borders. They need to be linked to commercial and industrial cen-
tres, not only in their own countries but to those in other countries in the region
and beyond, via highways, railways, ports, telecommunications, and other hard in-
frastructure. The ‘software’ aspects of infrastructure development, including trade
facilitation, are also important to reduce transportation costs. Greater connectivity
enhances trade and investment integration by facilitating the movement of goods.
The most advanced program in East Asia is the Greater Mekong Subregion; com-
prising Cambodia, Lao People’s Democratic Republic, Myanmar, Thailand, Vietnam,
and the Yunnan Province of China. Other initiatives include the Brunei Darussalam-
Indonesia-Malaysia-Philippines East ASEAN Growth Area and the Indonesia-Ma-
laysia-Thailand Growth Triangle.

East Asia’s market-led integration, which now is also being driven by various policy
actions, is expected to deepen further. One reason for optimism is that the increasing
level of trade integration has led to a greater synchronisation of output and business
cycles in the region. This means that symmetric shocks are expected to prevail en-
hancing the case for cooperation and coordination of policies (Rana 2008).

Going forward, Asian economic integration is expected to follow what Senior Min-
ister Goh Chok Tong (2006) once referred to as the “variable geometry, flexible bor-
ders” approach. The process will be multi-track with trade (including infrastruc-
ture), finance, and macroeconomic policy tracks and with new members coming on
board when they feel that they are ready. New institutions to support Asian integra-
tion are also expected to emerge.

On the trade track, efforts should be made to (a) make the FTAs compatible with
each other (by having similar rules of origin as in Europe) and (b) consolidate the
proliferation of FTAs into a deeper and wider FTA such as the East Asian FTA (in-
cluding India). Kawai and Wignaraja (2007) have shown that an ASEAN+6 FTA
would provide more gains than an ASEAN+3 FTA. Connectivity issues including
infrastructure development and trade facilitation are also being addressed.

On the finance track, Asian bond markets should be developed further. Regional
institutions to deepen local-currency bond markets, such as a regional settlement
agency, need to be established. With the progress in reforming market infrastructure
at the national levels, a regional regulatory agency that promotes coordination of
capital market rules and regulations may be developed in the future.
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On the macroeconomic policy track many of the decisions of the Ministers in rela-
tion to the CMIM must be implemented as scheduled by the end of this year. It is
understood that the details on contributions, voting rights, decision-making rules,
and other operational aspects have already been reached. The economic review and
policy dialogue (ERPD) should also be strengthened beyond ‘information sharing’ to
‘peer review’ and ultimately to ‘due diligence’.

The deepening regional and financial integration in the region together with the
synchronisation of business cycles suggests that East Asia should initiate actions to
coordinate exchange rate policies using a step-by-step approach. The first step could
be to promote greater exchange rate flexibility while maintaining a certain amount
of intra-regional stability by monitoring deviations from an ACU basket (Kawai and
Rana 2008).

Some commentators see recent trends in the region as heralding the eventual adop-
tion of a single currency or the establishment of an East Asian monetary union.
Europe’s experience shows that a monetary union imposes stringent demands on
policy coordination and institution building that need a strong political will and a
strong sense of common purpose which East Asia lacks at present (MAS 2007).

In addition to being multi-track, East Asian regionalism is also expected to be multi-
speed, with the pace of progress for different aspects of regional cooperation and
integration varying and with members, from other Asian regions as well, joining as
and when they feel that they are ready to do so. It will also be a bottom-up approach
as compared to the European institution-led approach.

Regionalism in East Asia is expected to:

¢ improve the medium and long-term economic outlook for the region and en-
hance the region’s resilience to external shocks through the expansion of trade
and investment based on comparative advantages of member countries

¢ lead to greater monetary and financial stability and prevent financial crises

¢ provide cross-border connectivity which is essential for the movement of
goods, services, labour, and information across countries

¢ increase competitiveness, industrial production, and productivity within and

between East Asian countries.

Economic relations between South Asia and East Asia°®

24

Prior to 1990, South Asian and East Asian countries were relatively isolated from
one another. The only trade agreement that covered the two sub-regions was the
Bangkok Agreement signed in 1975 (now called the Asia-Pacific Trade Agreement).
The adoption of the ‘Look East Policy’ in India in 1991 and similar policies in other
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South Asian countries together with the economic dynamism of India and China,
has now heightened the interest in the evolving economic relationships between the
two subregions.

South Asia’s total merchandise trade with East Asia has grown significantly in abso-
lute terms albeit from a low base. It increased twelve-fold during 1990-2007, from
US$12.4 billion to US$148.2 billion. The annual growth rate was relatively moder-
ate until 2000, but it surged after that, growing by over 25 per cent per annum. As
expected, a large part of the increase in South Asia—East Asia trade is due to the
bilateral trade between the two giant economies of India and China.

In relative terms, however, the level of South Asia—East Asia trade accounted for
18.9 per cent of South Asia’s total trade in 1990 and is now about 25 per cent. On
the other hand, South Asia accounted for a mere 1.3 per cent of East Asia’s trade and
a slightly higher 2.0 per cent in 2007. Hence, East Asia is a more important trading
partner for South Asia than vice versa.

The absence of comparable data on foreign direct investment (FDI) by source lim-
its an analysis of investment relationships between South Asia and East Asia. The
data that are available from national sources and the ASEAN Secretariat show that
investment relations between the two regions, although starting to increase in recent
years, are still limited.

A calculation of revealed comparative advantage indices shows that there is poten-
tial for enhancing trade between the two regions. South Asia has the comparative
advantage mainly in primary goods and labour-intensive manufactures and informa-
tion technology (IT) services, while East Asia has the comparative advantage across
a much wider range of products. These include primary goods such as crude rubber
and fish, labour-intensive manufacturers of various products, such as textiles, travel
goods and footwear, and more capital- and knowledge-intensive items such as office
machines and telecommunications equipments.

More recently, as in other parts of the world, there has been a proliferation of FTAs
between South Asia and East Asia. Seven FTAs are already in effect and eight more
are under negotiation. The most significant of these so far is the signing of the India-
Singapore Comprehensive Economic Cooperation Agreement (CECA) in June 2005.
The CECA became effective in August 2005 and covers not only trade in goods but
also services, investments and cooperation in technology, education, air services,
and human resources. The Asia Pacific Trade Agreement went into effect in 1976,
the Group of 8 FTA in 2006, the China-Pakistan FTA in 2007 and the Malaysia-
Pakistan FTA in 2008. Earlier this year the India-ASEAN and the India-Korea FTAs
became effective. The former, however, allows India to protect its agriculture and
services sector. The India-FTA has the potential of attracting Korean investment into
India for export to third country markets.
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A number of policy actions could be taken to increase the level of South Asia—East Asia
integration. First, the levels of tariffs and NTBs are already low in many East Asian
countries and since the 1990s South Asia has made encouraging progress in the same
direction. However, there is room for further reductions in tariffs and NTBs in both re-
gions (especially NTBs in East Asia because tariffs are already low). Second, in addition
to reducing tariffs and NTBs, South Asian countries and several East Asian countries
also need to make progress in implementing the remaining reform agenda, namely de-
veloping the social infrastructure (e.g. schools, hospitals, rural medical centres) and
physical infrastructure (e.g. power, water, roads, railways) and implementing the so-
called second generation reforms to enhance transparency, good governance, and the
quality of fiscal adjustment. These include, among other things, reforms of civil service
and of delivery of public goods, creating an environment that is conducive to private
sector opportunities (e.g. greater competition, better regulations, and stronger property
rights), and reforms of institutions that create human capital (e.g. health and education).
Third, South and East Asian countries need to consolidate their FTAs. Quantitative
estimates using the computable general equilibrium (CGE) model and the Global Trade
Analysis Project (GTAP) database suggest that a broader regional approach will have a
larger beneficial impact. The estimated impact on the national income of an ASEAN+3
and South Asia FTA is much higher than that of an ASEAN+3 and India FTA, which in
turn is higher than that of an ASEAN FTA. While India benefits from an ASEAN+3 and
India FTA, other South Asian countries lose. However, a broader ASEAN+3 and South
Asian FTA is a win-win for all. Countries should also deepen FTAs by extending cover-
age beyond trade in goods to services, investment, technology, etc.

The fourth measure that could impact significantly on the level of trade between
South Asia and East Asia is the reduction of trading costs. This could be brought
about through investment in trade-related infrastructure and streamlining of cross-
border procedures (including customs procedures and logistics costs). Most cargo
between South Asia and East Asia moves by water and air as there are no land
transport services that are operational at the present time. In particular, land tran-
sit through Myanmar is currently not possible. Additional corridors between India
and China through Bhutan and Nepal will have to be developed. China has plans
to extend the recently-opened Qinghai-Tibet railway to Nepal and India. Regional
shipping lines have also to be developed.

Fifth, countries should make efforts to reduce transport and logistics constraints to
facilitate the movement of goods between the two regions. These include delays in
customs inspections, cargo handling and transfers, and processing of documents.
Customs procedures could be modernised by:

*

aligning the customs code to international standards

¢ simplifying and harmonising procedures

¢ making tariff structures consistent with the international harmonised tariff
classification

¢ adopting and implementing the WTO Customs Valuation Agreement.
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Finally, trade promotion efforts through skilful economic diplomacy, regular exchange
of business delegations and civil society could be encouraged a lot more. People-to-
people contacts can go a long way in enhancing the level of trade and investment
across countries.

Economic integration in South Asia

The World Bank (2004) has estimated that the volume of trade among South Asian
countries before the partition of India and Pakistan in 1947 was around 20 per cent
of their total trade. This fell to about 4 per cent by the 1950s and to 2 per cent in
1967 mainly because of mutual mistrusts and political conflicts in the region. Also,
for four decades after independence, South Asian countries had adopted inward-
looking development strategies with high barriers to trade and investment. The two
landlocked countries, Nepal and Bhutan, had maintained close trade links with In-

dia but not with other South Asian countries and the rest of the world.

This trend of declining intra-regional trade in South Asia started to reverse only in
the late 1980s and the1990s when South Asia started to abandon import-substituting
policies and began to adopt market-oriented reforms including trade liberalisation.
Nevertheless, the level of intra-regional trade presently stands at a dismal 5 per cent
of total trade. The comparative figures for East Asia are about 25 per cent in the case
of ASEAN and 55 per cent in the case of ASEAN+3.

The lacklustre performance of South Asian integration can be explained by several
factors. First, the deep mistrusts and political conflicts of the past continue. Second,
the presence of India as a large country arouses fear of hegemony and economic
dominance among the smaller neighbouring countries. Third, complementarities
that existed in the 1940s may have lessened considerably as countries have devel-

oped similar types of industries.

With the view of promoting intra-regional trade, the SAARC initiated the South
Asian Preferential Trading Arrangement (SAPTA) in 1995. But SAPTA’s progress
was painstakingly slow because of the product-by-product approach to tariff con-
cessions, low product coverage, and stringent rules of origin. One study found that
many trade restrictions maintained by South Asian countries were designed not to
restrict imports from outside the region but to keep out exports from neighbouring

countries, particularly from India (Weerakoon 2008).

In a sense, the South Asian Free Trade Area (SAFTA) of 2004 was a leap forward. It
was formally launched on 1 July 2006, six months late because of Pakistan’s failure
to ratify it on time. Unfortunately, the SAFTA also had its own weaknesses. Among
others, services trade, which is emerging as a major export item from South Asia

especially India, was excluded. So was the issue of non-tariff barriers.
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On money and finance, the SAARCFINANCE network, which is a network of central
bank governors and finance secretaries set up following the 1998 Colombo SAARC
Summit, has achieved some success in forging closer cooperation on macroeconom-
ic policies. SAARC has also decided to hold regular meetings of the South Asian Fi-
nance Ministers modelled after the ASEAN and ASEAN+3 Finance Ministers meet-
ings. The more recently announced goal of attaining a South Asian Economic Union
and the expressed desire of a common currency will, however, have to wait for some
time in the future as they can be feasible only in the longer term as economic con-

vergence is achieved in the region.

In the area of cross-border infrastructure development, the South Asia Subregional
Economic Cooperation (SASEC) programme initiated by four members of the SAARC
(Bangladesh, Bhutan, India, and Nepal), has made notable progress in identifying
projects in the six priority sectors (transport, energy and power, tourism, environ-
ment, trade and investment, private sector cooperation). But then again the imple-

mentation of the SASEC initiatives has been modest.

More recently, there have been signs which suggest that the region’s mindset on the
regional integration agenda is perhaps starting to change a bit. The recent elections
in Bangladesh, Pakistan, and India and the decision by Sri Lanka and Pakistan to
deal with insurgencies may have created an environment which is more favourable
to inter-country cooperation. India, in particular, appears to have adopted a more
positive stance on South Asia befitting its rapid emergence in the global economy.
The Asian Development Bank’s India 2039 study notes that India has the potential
of achieving an average of 9.5 per cent growth per annum over the next 30 years pro-
vided it continues its economic reform programs'’. By that time, India could be the
second largest economy in the world, second only to China surpassing the United
States. A prosperous South Asia would be beneficial for all. Last year, India an-
nounced that it would provide free market access to imports from its least developed
neighbours and signed a FTA with Sri Lanka. It also made commitments to reduce
its negative list and to promote regional connectivity. More recently, India has also
proposed a Dhaka-Delhi-Lahore railway line to connect to the proposed Islamabad-

Tehran-Istanbul service.

Positive signs are not confined to India alone. Despite the terrorist attacks, India—
Pakistan relations appear to have thawed a bit. Pakistan has also increased the list
of items in its positive list resulting in rapid growth of its imports from India. The
new regime in Nepal has made progress in advancing discussions on a number of

hydroelectric projects.

In this changing context and based on East Asia’s successful experience with regional
integration, South Asia needs to learn lessons from East Asia’s successful experience
with economic integration. The need for further cooperation in South Asia is clear.

Burki (2009) argues “South Asia has two options — it could pursue national interests
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or it could work as a region with the countries in the area prepared to step back a
little from including only national interests in their economic strategies (in address-
ing regional and global issues). South Asia could do so much better by adopting a

regional approach”. Three lessons are particularly relevant for South Asia.

The first is for South Asia to take advantage of the recent positive signs and promote
integration within itself by giving primacy to economic issues and not allowing
political differences to stand in the way of regional integration efforts. The East
Asian countries have not been immune to political conflicts. They have had their
fair share. Despite these problems, however, the East Asian leaders have pressed
ahead and agreed to keep their political differences aside on the regional coopera-
tion agenda. It is now time for South Asian leaders to follow suit and implement
on-going integration schemes effectively and deepen them further.

The second is for the South Asian leaders to adopt the East Asian concept of ‘open
regionalism’ rather than the failed concept of ‘closed regionalism’. This means ex-
tending any preferences granted by a country to neighbours to the rest of the world
as well or ‘multilateralising regionalism’. Successful implementation of ‘open re-
gionalism’ in East Asia has contributed to the establishment of regional production
networks and increased intra-regional trade without trade being diverted from the
rest of the world. In fact, East Asia’s trade with its three main partner groups (the EU,
the US, and the rest of the world) has increased. This, in turn, has had favourable
spillover effects on East Asian intra-regional trade and investment. South Asia could
also ‘multilateralise regionalism’ by promoting trade with the rest of the world, in-
cluding East Asia.

The third is for South Asia to adopt the East Asian approach to sequencing integra-
tion and not the European one. When the Europeans initiated the integration proc-
ess in the post-World War II period there was a strong political will to cooperate and
promote peace in order to avoid wars in the future. That is the reason why they went
for a customs union and an economic union. Efforts to promote monetary integra-
tion began only later, the European Monetary System (EMS) was only established
in 1979. The East Asian sequence was different. Given the weakness in the global
financial architecture, East Asia initiated cooperation by establishing the ASEAN
and the ASEAN+3 Finance Ministers Process. Efforts to promote trade integration
after 2000 when countries started to promote FTAs. For South Asia, given the lack
of political focus, it might be advisable to build on the various activities of SAARC-
FINANCE, and maybe even establish an EMS-type system of fixed but adjustable
exchange rates before trade integration. The increased level of intra-regional trade
brought by such an exchange rate regime could play a catalytic role in encouraging
cooperation on trade.
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An earlier draft of the paper was presented at the Sixth South African Forum on Trade
— From Cape to Cairo: Exploring the COMESA-EAC-SADC Trilateral FTA, Pretoria, Johan-
nesburg, South Africa, 3—4 August, 2009.

The paper defines Pan-Asia as the South Asian and East Asian sub-regions of Asia. Other

sub-regions of Asia are not considered.

The recent emergence and integration of Asia are not without historical precedence. Dur-
ing much of the first eighteen centuries of human history, Asia not only dominated the
world economy but was a well-connected and well-integrated region of the world (Rana
2009).

Regionalism refers to official activities that encourage regional integration and/or help to
shape coordinated action and responses to developments that affect the region. Regional
integration is a process that leads to greater interdependence within a region. Regional

integration may be market-driven or policy-led.

Given that the Asian financial crisis was a capital account crisis, the IMF should not have
required Asian countries to tighten fiscal policy and raise interest rates. It should also not
have gone overboard in requiring these countries to meet many structural conditions that
were imposed in its programme. Its approach to financial and corporate reforms was also
inappropriate, at least in Indonesia (Isard 2005). Subsequently, the IMF accepted many of
these criticisms (IMF 2003).

ADB’s database at www.aric.adb.org

The ‘double mismatch’ problem refers to borrowing unhedged foreign funds to lend long-
term in domestic currency and borrowing short-term to lend long-term. The ‘original sin’
is a situation where emerging economy residents cannot borrow abroad in domestic cur-
rency nor borrow long term, even domestically. Hence domestic banks and corporations
tend to face a currency or maturity mismatch or both, thus facing balance-sheet vulner-

abilities to sharp changes in exchange rates and/or interest rates.

The earlier initiatives under the auspices of the central banks in the region are EMEAP,
SEACEN, and SEANZA. The ASEAN+3 group has also taken steps to monitor short-term

capital flows and to develop early warning systems of currency and banking crises.
This section draws on Rana and Dowling (2009) Chapter 4.

This requires a formidable set of reforms to (a) tackle disparities among various social
groups, (b) improve the environment, (c) eliminate pervasive infrastructure bottlenecks
(d) renew education, technological development and innovation, (e) transform the deliv-
ery of public services especially in cities, (f) revolutionise energy production and con-

sumption and (g) foster a prosperous South Asia and become a responsible global power.
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Overview of the trade policy and non-tariff barriers in the
COMESA-EAC-SADC regional economic communities

Evengelista Mudzonga

t their first Tripartite Summit in October 2008 in Uganda, the COMESA-EAC-

SADC (CES) Heads of State and Government committed to form a unified free
trade area (FTA) amongst the three regional economic communities (RECs). The over-
arching common objective of the individual RECs has been to expand trade, reduce
poverty and improve the quality of lives of people in the RECs. However this has been
met with challenges. The RECs believe in coming together and forming a unified FTA
in order to meet this objective. The idea is also in line with the Abuja Treaty of 1991

and hence a step towards the formation of the African Economic Community.

The three RECs involving 26 countries comprise a combined population of 527
million people and a combined Gross Domestic Product (GDP) of US$ 624 billion
(World Bank statistics). This is half the membership of the African Union (AU) and
just over 58 per cent in terms of the contribution to AU GDP and 57 per cent of the
total population of the AU (CES first Tripartite Summit Report 2008).

The grand, unified FTA will deal with the challenge of expansion of trade and as well
as the longstanding challenge of multiple membership given that 17 (about two thirds
) of the 26 countries involved in this deal are either in a customs union or involved in
negotiations aimed at establishing alternative customs unions to the ones they cur-
rently belong to. Five members in SADC, for example, belong to the Southern African
Customs Union (SACU); four members of EAC (a customs union already) also belong
to COMESA with the fifth member, Tanzania, also belonging to SADC. As if this were
not enough, COMESA and SADC share eight members. Efforts towards the harmo-
nisation of the three RECs’ programmes started in 2005 mainly in the area of trade,
customs, free movement of people as well as infrastructure development.

Synopsis of the RECs
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The RECs are implementing regional integration programmes in trade and economic
development covering the establishment of FTAs, customs unions, monetary unions
and common markets. They are also implementing regional infrastructure develop-

ment programmes in transport, information and communications technology (ICT) and
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energy as a first step towards the realisation of continental integration and the establish-
ment of the African Economic Community (CES first Tripartite Summit Report 2008).

EAC

The Common Market for Eastern and Southern Africa (COMESA), which started as
a preferential trade area in 1982, formed a FTA in October 2000 and launched a cus-
toms union in June 2009. The grouping has a membership of 19 countries namely
Burundi, Comoros, Democratic Republic of Congo (DCR), Djibouti, Egypt, Eritrea,
Ethiopia, Kenya, Libya, Madagascar, Malawi, Mauritius, Rwanda, Seychelles, Sudan,
Swaziland, Uganda, Zambia and Zimbabwe. However only 14 of these states are par-
ticipating in the COMESA FTA with the remaining five (i.e. DRC, Eritrea, Ethiopia,
Swaziland and Uganda) working towards becoming members of the unified FTA.

SADC

The East African Community (EAC) is a customs union that was revived in 2005. Bu-
rundi, Kenya, Rwanda, Uganda and Tanzania are members of this REC. The region
is gradually reducing its internal tariffs and this exercise will be over in 2010. This
will coincide with the establishment of the REC’s common market. The grouping has

also scheduled to establish a monetary union in 2012.

The Southern African Development Community (SADC) is comprised of 15 mem-
ber states namely Angola, Botswana, DRC, Lesotho, Madagascar, Malawi, Mauritius,
Mozambique, Namibia, Seychelles, South Africa, Swaziland, Tanzania, Zambia and
Zimbabwe. The region launched a FTA in August 2008 but only 12 countries are
participating in the FTA.

Overview of the RECs' trade and tariff policies

The RECs’ trade policies are governed by the member states’ commitments to au-
tonomous liberalisation which most undertook a decade ago. The policies are also
informed by their regional initiatives as well as the multilateral arrangements. For
the past 5 years all three RECs have been locked in substantive negotiations with
the European Union (EU) to form Economic Partnership Agreements (EPAs) that are

schemes to create a FTA between EU and ACP countries.
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COMESA trade and tariff policies
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Below is an outline of the COMESA Customs Union Roadmap as stipulated in its

2007-11 Strategic Plan as well as the progress made so far in accomplishing the re-

quirements for the establishment of this customs union.

Table 1: The COMESA Customs Union Road Map'

Common External 1. Agree on a common external tariff (CET) structure that minimises conflict with other regional trading arrangements
Tariff 2. Implement a programme to have member state tariff rates aligned with CET target rates
3. Develop budgetary assistance measures to minimise revenue gaps arising from implementation of CET rates
4. Develop measures to assist industries to successfully compete under a CET/CU environment
5. Complete work on the Common Tariff Nomenclature with agreed categorisation of goods
6. Improve Rules of Origin
Customs 1. Develop programmes to simplify and harmonise customs procedures and legislation
Procedures and 2. Develop anti-dumping, countervailing duty regulations and other trade remedy measures for the
Legislation customs union

Legal and Admin- 1. Develop a legal and administrative framework for the CET/CU
istrative Structure 2. Constitute the Common Tariff Nomenclature Committee

3. Establish Customs Union Liaison Offices in member states

Now in terms of the implementation of this roadmap, the COMESA Report of the Au-

thority on Priority Issues (2009) highlights that the key requirements for the launch

of the customs union are now in place and these are:

N o e

The council regulations on the customs union, setting out the overall architecture
of the customs union.

The customs management regulations on the customs operations.

The CET tariff bands of:

¢ 0 per cent for raw materials

¢ 0 per cent for capital goods

¢ 10 per cent for intermediate goods, and

¢ 25 per cent for finished products.

The COMESA Tariff Nomenclature.

The schedules of products so far aligned to the CET.

Lists of sensitive products produced by most of the member states.

The member states should be allowed a period of three years, to align their na-
tional tariffs with the COMESA CET, provided that after eighteen months from
the date of launch, the period of three years may be reviewed by Council for a
period not exceeding five years from the date of the launch.

Council decisions setting up the COMESA Task Force on the customs union,
have the function of finalising any outstanding work, monitoring the implemen-
tation and operation of the customs union and annually providing reports to
relevant organs of COMESA for any required modifications and improvements
Member states with the 5 per cent tariff band may continue to apply it after the
launch of the customs union during the transitional period.
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Regional sensitive products

The region adopted what is called a COMESA rate which is used to allot different
rates on Chapters 1-97. The allotment was guided by the need to promote industrial
development that will come through value addition, diversification and innovation.
The COMESA Summit Daily Bulletin 5 (2009) stresses that this allocation will en-
sure that producers in the region as far as possible obtain raw materials and inter-
mediate goods competitively, obtain environmental protection and the creation of

employment and wealth.

The bulletin also states that the refined COMESA tariff is being used for the produc-
tion of national sensitive products and tariff alignment schedules indicating over
what period and how the national tariffs would be aligned to the CET agreed rates,
while taking into account flexibility and policy space due to national specifications
and levels of development. COMESA member states will set up national task teams
to steer the national and regional process leading to the finalisation and submission
of the national sensitive products lists and tariff alignment schedules. In an effort to
guide member states to align their tariffs to the COMESA CET, each COMESA coun-

try should produce three schedules, namely:

¢ Schedule I: consisting of tariff lines with rates aligned to the CET

¢ Schedule II: consisting of tariff lines with rates NOT aligned to the CET but
alignable within a specified time frame (short to medium term)

¢ Schedule III: consisting of tariff lines with rates NOT aligned to the CET and

alignment only possible in the long term or deferred indefinitely.

The national task teams, as reported in COMESA Daily Bulletin 5 (2009), are there-
fore expected to:

¢ ensure national tariff structures are based on the COMESA CTN

¢ validate Schedule I and extend it to include all tariffs at the 8 digit level

¢ generate Schedule II including proposed measures for eliminating sensitivity
in the short to medium term

¢ generate Schedule Il and, wherever possible, propose measures that will con-
tribute to making the tariff lines on the schedule align to the CET

¢ propose measures and means of domesticating the provisions of COMESA’s
Regional Trade Policy and those of the relevant legislation related to the cus-

toms union.

Member states were compelled to submit their lists of sensitive products and tariff
alignment schedules by 20 May 2009 for attachment as Schedule II. The region also
planned to establish a standing Committee on Regional Trade Policy, which will carry

tasks necessary for the effective establishment and operation of the customs union.
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EAC trade and tariff policies

The main elements of the EAC protocol are: removal of internal tariffs and all non-
tariff barriers (NTBs) on intra-EAC trade; introduction of common external tariffs
(CETs); and agreement on a list of products classified as sensitive and therefore re-
quiring additional protection (EAC 2008).

Under the customs union agreement effective from 2005, Kenya was to immedi-
ately eliminate all tariffs on goods originating from partner states while Uganda and
Tanzania were to eliminate tariffs on goods falling under Category A and gradually
phase out tariffs on goods falling within Category B (EAC 2008). Category A in-
cludes goods which are zero rated while Category B includes a few goods which are
exported from Kenya to Uganda and Tanzania that attract tariffs between 2 per cent
and 10 per cent respectively in 2006 and would be reduced to zero by January 2010

when the customs union is fully operationalised.

The EAC has the following common external tariff structured: 0 per cent for raw ma-
terials and plant and machinery; 10 per cent for intermediate goods; and 25 per cent
for finished goods. All the partners were to adhere to this schedule. In fact COMESA
and EAC adopted the same common external tariffs. According to the COMESA Sec-
retary General, this makes the two regions effectively one customs union and there
is hence no need for member states to choose between the two (COMESA Summit
Daily Bulletin 1 2009). Also, intra- trade within the EAC increased by 42 per cent in
2007 from 2004.

In terms of implementation, Kenya aligned its tariffs to the agreed three tariff band

structure in 2007 except for the sensitive products.

The grouping prioritised customs revenue as a critical source of income for the mem-
ber states. This is evidenced by the share of customs revenue to total revenue for
Burundi which accounted for 55.5 percent and 54.6 percent in 2006 and 2007 (EAC
2008). The member states charge varying excise duties because of different reasons.

Sensitive products
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The EAC drew a list of products they felt required more protection from competition
generated by imported goods. This was premised on the fact that the region had the
needed capacity to produce these products. On the list were products such as sugar,
milk, wheat flour, maize, rice, palm oil and worn clothing.
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SADC trade and tariff policies

SADC is guided by the Regional Indicative Strategic Development Plan (RISDP) and
the SADC Trade Protocol, among other documents, with regards to its regional inte-
gration agenda. The SADC Trade Protocol has the following provisions: elimination
of barriers to intra-SADC trade; harmonisation of customs procedures; trade laws
and principles; trade defence instruments; trade related issues; intellectual property
rights; competition policy and dispute settlement provisions.

Current trade policies envisage transforming economies of the SADC countries into
more competitive economies with export lead growth. They aim to harmonise their
trade policies in line with the trade protocol and other regional and international
trade agreements (ESRF 2003).

Member states began implementing the SADC Trade Protocol in 2001 with the aim
of gradually liberalising 85 per cent of their intra-regional trade by 2008. This pro-
portion of their trade was deemed free on 1 January 2008 and in August of that year
the region launched a FTA. Only 12 of the 15 member states are so far participating
while the rest asked for more time. The remaining 15 per cent of SADC intra-trade
will be gradually reduced to zero in 2012 beginning in 2009. The 15 per cent consti-

tutes sensitive products.

The SADC region applied the principle of asymmetry taking into account the differ-
ent levels of economic development amongst them as well as the varying economic
interests and degrees of sensitivities. South Africa, which was considered devel-
oped and hence de facto part of the SACU grouping, agreed to reduce their sensitive
products by 2009. The grouping also front loaded their tariff phase downs on the
85 per cent of their trade with the rest of the SADC member states. This principle

was applied in order to minimise the impact of tariff phase downs.

Zimbabwe, Mozambique and Mauritius and SACU’s sensitive products represent less
than 10 per cent of the tariff lines covered by the SADC protocol on trade while the
rest are about 10 per cent or more (Southern African Trade Hub 2008). Even though
SACU has excluded a few items from their sensitive lists, the region agreed to estab-

lish special arrangements for dealing with trade in sugar, textiles and clothing.

Beyond the FTA, SADC’s overall regional integration road map also includes the
completion of negotiations for a customs union by 2010; the completion of negotia-
tions for a common market by 2015; and the establishment of a monetary union by
2016 and a regional Central Bank with a common currency by 2018 (ECA 2008).

However, among the three regions, rules of origin applied in the SADC region are

alleged to be more stringent that those used in COMESA and EAC, and hence restrict
trade.
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Bilateral and multilateral trade arrangements
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Trade relations between the ACP and the EU can be traced back to 1975. However,
because of violation of the then relations, a new trade arrangement had to be drawn
up. The Cotonou Partnership agreement was signed in 2000 which provided for the
negotiation of the EPAs. Article XXIV of the General Agreement on Tariffs and Trade
(GATT) allows for the formation of a FTA and a customs union if notified by the
World Trade Organisation (WTO).

The Eastern and Southern Africa (ESA) region, under which most of the COMESA
countries have regrouped for EPA purposes, is negotiating market access, fisheries,
development cooperation, trade related issues, services and agriculture. This region
has scheduled 29 August 2009 for the signing of the interim EPAs as the parties could
not reach an agreement for full EPAs.

The interim EPA initially allows for 100 per cent liberalisation by value by the EU as
of 1 January 2008, with transition periods for rice and sugar. On the trade provisions,
the European Commission (EC) will grant duty-free, quota-free market access to all
goods exported by ESA states except for sugar and rice, which are subject to short
transition arrangements. In addition to the current sugar quotas, the ESA signatory
states have secured an additional quota of 75 000 tons which will be available from
the 2008 marketing season. On textile and clothing the EC agreed to provide the single
transformation rule of origin.

The ESA region secured an automatic derogation on tuna and tuna loin exports of
10 000 tons. This means they can supply up to 10 000 tons of tuna and tuna loins to
the EU without having to satisfy the rules of origin for fisheries.

On their part, the ESA states as an economic block have agreed to gradually liberal-
ise 80 per cent of their trade for imports from the EU covering mainly capital, raw
material and intermediate products over a period of 15 years with an initial 5-year
preparatory period. Exceptionally few products, mainly final products, will be liber-
alised over 25 years. After this period, 20 per cent of the trade, which will be mainly
agricultural and final products, will remain completely excluded from any liberali-
sation (Chigwada 2008).

Table 2: Liberalisation schedules agreed in initialled Interim Agreements?
(Cumulative value of imports from the EU to be liberalised by the specified year)

2008 2010 2012 2013 2017 2018 2022 2023 2033 Total

Comoros 21.5% 80.6% 80.6%
Madagascar 37% 80.7% 90.7%
Mauritius 24.5% 53.6% 95.6% 95.7%
Seychelles 62% 77% 97.5% 97.5%
Zimbabwe 45% 80% 80%
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Several products from different sectors have been excluded from liberalisation, main-
ly due to the need to protect sensitive products or infant industries in the countries.

The EAC is negotiating market access, fisheries, development cooperation, trade re-
lated issues, services and agriculture. In fact this grouping was negotiating under
ESA and only broke away at the end of 2007 to initial EPAs as a separate grouping.
The interim goods - only agreement allows for 100 per cent liberalisation by value
by the EU as of 1 January 2008 (with transition periods for rice and sugar) and 82 per
cent liberalisation by value by the EAC in 25 years.

Table 3: Liberalisation schedules agreed in initialed Interim Agreements?
(Cumulative value of imports from the EU to be liberalised by the specified year)

2008 2010 2012 2013 2017 2018 2022 2023 2033 Total
EAC 64% 80% 82% 82%

The EAC exclusion list covered agricultural products, wines and spirits, chemicals,
plastics, wood-based paper, textiles and clothing, footwear and glassware. The main

reason for excluding these goods is the need to protect infant industry.

The SADC region is negotiating market access, development cooperation, competi-
tion and government procurement.

Prevalence of the NTBs in the three RECs

The WTO classifies NTBs as measures that impede international trade other than
tariffs (Hove 2008). NTBs have a considerable potential of decreasing or even nul-
lifying market access benefits achieved through tariff liberalisation. The three RECs
therefore see NTBs as a significant threat to the realisation of the region’s trade growth
and have therefore attached importance to the effort to eliminate them through on-

line and offline monitoring and reporting mechanisms.

In accordance with the provisions of Articles 49 and 50 of the COMESA Treaty,
many NTBs may exist for legitimate reasons such as consumer protection, public
safety and environmental protection. These measures only become genuine NTBs
when they are implemented in a manner that unnecessarily add to costs or inhib-
its trade, is discriminatory or is applied in an illegitimate manner (COMESA NTB
Workshop Nairobi 2007).

The Imani Development Trust carried out an inventory of the prevalence of NTBs
in the three RECs in 2007. Its report highlighted that NTBs within the region have
become considerably less identifiable as trade liberalisation and tariff reform proc-
esses have been implemented over the last decade. Trade reforms carried out by the

countries in the region removed state intervention such as price controls, foreign
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currency controls, import licensing and state marketing. However, the report un-
derscores that today the prevailing NTBs tend to be more arbitrary, qualitative and
non-transparent. Nevertheless they still exist in one form or another in all of the
countries under review and depending on the product and the transaction, they can
be effective in reducing intra-regional trade.

The report by Imani (2007) classified the most prevalent NTBs in the region as arbi-

trary, agricultural, customs administration and infrastructure NTBs.

Examples of arbitrary NTBs are shown in the table below. These are product specific

and sometimes seasonal.

Table 4: Arbitrary NTBs in the RECs*

NTB
Non-acceptance of SADC/COMESA certificates of origin

Changes in road and border tolls
Temporary bans on selected products
Non-acceptance of certificates and trade documentation

Visa requirements
Non-acceptance of national standards

Pre-shipment inspection
Restrictions on transport mode

Primary Reason

Non-notification of change of verifying signatures, suspicion of
authenticity of declaration

Short-term revenue generation

Local industry protection, vested interests, health protection

If the documents are in order then often due to corrupt practices at
border posts

Lack of harmonisation and revenue seeking

Inability for verification at national level, lack of regional accredita-
tion processes, Mutual Recognition Agreements (MRA) not in place
Prevent transfer pricing and under-invoicing

Protection of local transporters, revenue collection

Incorrect tariff classification
Poor collection and dissemination of trade data

Corruption, revenue collection, lack of suitable training
Inadequate human resources, lack of computerisation

The report highlights that regional traders face the biggest barriers in agricultural
products. This stands in contrast to these countries’ push for agriculture market ac-
cess at the international level. Market access for the same is difficult in the region,
which needs these products the most. Non-conformity in the efficiency and effec-
tiveness of customs administration in the three RECs is also noted by the report as
significant. Significant improvements in this area were however acknowledged in a
number of countries. Poorroads, rail, air, and port facilities were also noted as barriers
to regional trade. Landlocked countries however, seem to bear a massive burden on
time, transport costs and other transit fees. COMESA is making strides in the region
through the adoption of COMESA harmonised documentation and regulations.

Prevalence of NTBs is also accentuated by Kalenga (2004) who argues that the scope
of NTBs in the SADC region remains extensive and forms a substantial hindrance to
intra-SADC trade. According to the Regional Trade Facilitation Programme (RTFP),
the following are seen by COMESA as potential sources of NTBs: customs clearance
procedures; import regulations; sanitary and phytosanitary (SPS) measures; non-
tariff charges; technical regulations and transit fees.

The three RECs are making frantic efforts to eliminate the NTBs. Policy commitment
to eliminate NTBs is underscored in the RECs’ treaty provisions, council decisions
and protocols.
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In 2001, as the RTFP reports on its website, COMESA adopted a road map for the
elimination of NTBs, but following a period of relative inaction, it was decided in May
2006 to put in place a permanent mechanism for the resolution of disputes arising
from NTBs; that advance notification of NTBs should be made by member states; that
a regional policy should be developed and that all should adhere to common stand-
ards. The region also developed a time-bound action plan for the elimination of NTBs.
A reporting mechanism was also agreed and a full-time NTB officer, financed by RTFP,
is now based at the COMESA Secretariat and manages a web-based data base.

The RTFP further says that under the Tripartite Task Force, COMESA, EAC and
SADC have agreed to develop a common mechanism for categorising NTBs. They
will also exchange information and the NTB website (which is currently managed by
COMESA) will eventually incorporate information for the other two RECs as well.
The first joint COMESA-EAC-SADC meeting on NTBs was held in South Africa in
March 2009. At this meeting, the most common sources of regional NTBs were iden-
tified as customs clearance procedures (administrative); non-tariff fees/transit fees
(administrative); SPS standards (health safety and environment); technical regula-
tions (health safety and environment); and import regulations, including licensing
and quotas (trade policy).

The above scenario attests to the fact that although the region is making efforts to
remove barriers to trade, these barriers are still incessant even though arbitrary and
qualitative. The three regions therefore need to harmonise their current regional
policies, institutional arrangements and mechanisms, modalities and their monitor-
ing and evaluation tools to eliminate NTBs and to expand their economic and trade
cooperation and integration.

The integration process will also be hampered if the three blocs do not invest heav-
ily to improve the poor infrastructure in most of the member countries. The current
road, railway and port networks used by these African countries were built by the
colonialists and they do not link with each other. After their independence, the Afri-
can countries have lacked necessary resources to repair, update, expand and connect
the transport systems. The rich foreign countries have been reluctant to invest in the
infrastructure sector in Africa due to the quite unstable situation in the continent.
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Possible opportunities and challenges for trade integration among
SADC, COMESA and EAC

Opportunities
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The merging of the three RECs into one will come as a solution to the challenges
the groupings have been facing in their inter-regional trade. Multiple membership
to different trade regimes risked trade deflection. Further dealings with many trade
regimes and instruments posed legal administrative challenges to member states.
Thus, the harmonisation of trade facilitation instruments through the FTA will stim-
ulate inter-regional business activities. Prevalence of tariffs and NTBS has a negative
impact on trade expansion by the countries in the region. However, the endorsement
of a common strategy on dealing with the prevalent NTBs by the three RECs and the
ongoing efforts directed towards a common reporting format and an online reporting
system come in as a solution to these trade barriers. These will deal with free move-
ment of persons, and infrastructure to facilitate trade in the three RECs.

The COMESA FTA has witnessed greater competition among companies, new markets,
greater choice for consumers, reduction of transaction costs, an increase of cross-border
trade and harmonisation of customs systems and procedures. The same can also be en-
visaged with the bigger unified market of the COMESA, EAC and SADC FTA.

Some of the economic benefits of regional integration in the SADC region include welfare
gains through lower prices and wider choice and improved quality as goods move freely
in the region. The market becomes larger and wider. This means that producers can pro-
duce more goods. This encourages mass production of both goods and services thereby
lowering the costs of production through advantages of economies of scale. There will be
increased efficiency in production, increased trade and investment across the region and

the promotion of cross-border movement of financial and capital assets.

The COMESA FTA has also created opportunities for cross-border investment, fran-
chise and agency arrangements and joint venture operations (CES first Tripartite
Report Summit 2008). Moreover its intra-regional trade increased from an average of
20 per cent between 2000 and 2006 to 30 per cent in 2007. The EAC also recorded
increased cross-border trade both from regional and foreign investors. Local invest-
ment was mainly from Kenya into other member states. These again are some of the
opportunities open to the region given the bigger Tripartite FTA.

The grand FTA of COMESA, EAC and SADC can be achieved. This gives an opportu-
nity to assess how to calculate the rules of origin. As they stand, the rules of origin of
the three RECs are based on the EC rules which were developed in the 1970s. How-
ever, with globalisation, many manufactured products now contain components from
all over the world which makes it complex to calculate and meet the rules (COMESA
Summit Daily Bulletin 3 2009).
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On infrastructure development, the COMESA Fund and the Tripartite Trust Fund can
be leveraged to mobilise adequate resources. However, the challenge is to facilitate the
participation of the private sector in infrastructure development in the same way that
it is participating in road and air transport (COMESA Summit Daily Bulletin 3 2009)

Due to the challenges of reduced access to finance posed by the global recession, re-
gional and inter-regional trade will be key to Africa’s economic growth. Thus the bigger
FTA comes in as a home grown option to deal with the impact of international shocks
in the region. The increased numbers and harmonisation of positions with external

trading partners will strengthen the region’s negotiating and bargaining position.
The grand FTA can take advantage of structures that have already been put in place

in the region. These are the COMESA Infrastructure Development Fund, the COME-
SA Regional Investment Agency (RIA) and many others.

Challenges

The challenges that have been met by the regional groupings separately may be magni-
fied in the bigger FTA if not dealt with effectively. These may relate to weak enforce-
ment mechanisms, lack of institutional capacities, human resources, technical capac-
ity and the inadequate finance to implement the bigger FTA. The COMESA FTA has
been in existence for seven years, but faces the danger of structural rigidities restricting
the growth of intra-regional trade. The low levels of product complementarities, low
levels of innovation and poorly developed technological and human resource capaci-
ties are a major impediment to growth in trade within COMESA (UNECA 2008).

Economically dominant member states will likely benefit more than the others. For
example, Kenya in the case of EAC and South Africa in the case of SADC, whose
exports constituted 70 per cent of intra-SADC trade. Low levels of industrial devel-
opment will also slow the ability of the region to expand trade. Coupled with this
is the lack of value addition to produced goods. The bulk of the exports are primary
commodities. The only way out of this will be to promote industrialisation. The
investment climate is not very attractive for foreign direct investment (FDI) for vari-
ous reasons. The forces of the three blocs’ external trading partners pose challenges
to the region, the roles of China, the US and the EU, for example. The blocs already
had established groupings which the EU could have used for EPA negotiations. One
would question why there were other blocs for EPAs when the existing ones were
there already. The lack of common policies amongst the regions will compromise
their positions when dealing with external parties. The region needs to speak with
one voice when dealing with external parties. The big question of control of re-
sources from the external forces and the pressure from the multinational companies
derails regional integration in the region.
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There is also need for political will as there has been rhetoric of a continental unit
which is different from the reality on the ground. The African leaders tend to ‘wor-
ship in the alters of strong sovereignty wile preaching continental unity’. Thus there
is great need to walk the talk. Divergences of interests, endowments as well as eco-
nomic priorities seem to magnify this lack of unity in the region.

The political instability in some of these member countries, such as the Sudan, the
DRC and other countries, render the region risky for investment and therefore coun-
ter the benefits of the FTA if it fails to attract FDI.

It is also critical to know who the drivers of regional integration in the region are and
what their motives are. The challenge remains involving all the stakeholders begin-
ning from the grassroots. It has to be a bottom up approach not only top down. There
has to be buy-in support from those parties that will be involved in the implementa-
tion of the FTA. Serious public awareness and information sharing will ensure the
wider FTA comes to fruition.

Conclusion and recommendations
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COMESA, EAC and SADC have committed themselves to form a unified FTA. How-
ever the groups are at various stages in terms of implementing their regional integra-
tion agendas. More so, their policies are divergent although they are making efforts
to harmonise them. All three RECs have low intra-regional trade and have been
facing challenges to gradually integrate themselves into the world economy. Trade
barriers through the imposition of tariffs have been largely eliminated in the RECs.
NTBs, however, are still prevalent and these restrict trade in the regions.

There are possible benefits the region will enjoy through the unified FTA. These in-
clude increased markets, cross-border investment, free movement of goods and per-
sons, low prices, dealing with the problem of multiple memberships, pooling of re-
sources to deal with regional infrastructure challenges, improving bargaining power
when dealing with external trading parties, etc.

However, challenges the individual regions have been facing may be magnified if
not dealt with effectively when the form they FTA. These relate to weak enforcement
mechanisms, lack of institutional capacity, low manufacturing value addition, low
industrial capacity, political risk, influence of external partners and lack of regional
units, among others.

These therefore need to be addressed if the region is to participate meaningfully and
competitively in the world economy. It is only when these factors, among others,
are rectified that the benefits of regional integration can trickle down to the member

states and solve their developmental concerns.
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Endnotes

1  Source: UNECA 2008

2 Source: ECDPM 2008

3  Source: ECDPM 2008

4  Source: Imani Development 2007
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he importance of services in the global economy, including developing and least
developed countries, is undoubtedly growing. It is no surprise that trade in serv-
ices has become an important issue in the context of discussions on regional trade
agreements. It is, however, important to recognise at the outset, that the trade in serv-
ices agenda is much more complex than the trade in goods agenda. This is so for many
reasons, some of which will be referred to in this paper, while others will be beyond

its scope.

A cursory review of the World Bank Development Indicators database® provides am-
ple evidence of the importance of services’ contribution to gross domestic product
(GDP), to employment and to global trade. It is however true that services dataa and
in particular services trade data, is at this stage still not easily accessible and that
trade measures and instruments that impact on services trade are embedded in a very
complex web of domestic policy and regulation. In addition, the international com-
mitments that countries have made in the World Trade Organisation (WTOQO) in the
negotiations on the General Agreement on Trade in Services (GATS), bilateral invest-

ment treaties and other international agreements also have to be taken into account.

A very important focus of recent analytical and policy work is the role of services in
manufacturing competitiveness. It’s obvious that any manufacturing activity requires
service inputs. Transport, logistics, retail, wholesale, financial and communications
services are inputs into the production of virtually all goods. The trend of production
fragmentation which has led to the geographic separation of stages of the produc-
tion chain across the globe, with the emergence of new clusters of competitiveness,
many in developing countries, emphasises the role of services in the competitive
production and supply of manufactured products. Services therefore play a role not
only in production activities, as connectors between stages of production in a supply
chain, but also in trade facilitation. Trade transactions require transport, financial,
communication and a host of other services to facilitate the cross-border transactions
of international trade. Trade transaction costs are related therefore not only to infra-

structure services but also to business, professional and many other services.

Services are also very important on the domestic development agenda. Many servic-
es, including financial, communication, healthcare and education services, address



Towards a services agenda for the COMESA-EAC-SADC Tripartite Free Trade Area

key development priorities. Domestic policy priorities, such as universal access, are
therefore quite common for these sectors, and need to be taken into account when
developing a services liberalisation agenda. In short, it makes sense for countries, in
particular developing countries, to take the development of a services agenda seri-
ously, and also to consider specifically how to structure a trade liberalisation agen-
da covering the multilateral, regional trade agreement (RTA) and unilateral tracks.
There is much that can be done at the national level; unilateral reform and liberalisa-
tion can deliver significant benefits independent of a services liberalisation agenda.

At the outset, however, it is important to recognise that services trade liberalisation
does not guarantee efficient domestic services markets or accessible, cheaper and
better quality services. For services liberalisation to be effective in supporting better
market outcomes, it must result in increased competition. Increased competition
will lead to lower prices, better quality and easier access to services. This outcome
requires not only a liberalisation agenda but also a supportive domestic regulatory
reform agenda and other support policy measures such as skills development and
technology transfer programmes.

The focus of this paper is on a trade in services agenda within the proposed Tri-
partite Free Trade Area (FTA) among the member states of three regional economic
communities (RECs) in Eastern and Southern Africa. It must be kept in mind that
the objectives spelt out for the establishment of the Tripartite FTA, and ultimately
a customs union, do not necessarily require services provisions. However, there are
references in the Final Communiqué to services, and it may well be argued that serv-
ices liberalisation could well be an important contribution to the overall regional
integration objectives of the member countries.?

Taking as a point of departure the fact that references to services (different sectors as
well as modes of supply) are included in the Final Communiqué, the paper makes a
modest start on the work programme that is necessary for the development of a trade
in services agenda. It recognises the inter-relatedness of the services trade agenda with
domestic regulatory reform agendas to support the introduction of competition which
is essential if trade in services, both among the member states and with other partners
in the global economy, is to be facilitated, and if services are to support competitive-
ness of the firms and sectors of member states in the proposed Tripartite FTA.

Data availability is a particular challenge when working on services at this stage, so
this remains a work in progress. The Appendix at the end of this paper provides data
on the role of services in the economies of the member states as well as their overall
trade in services profiles. Much work remains to be done to gather data on specific
sectors, the structure of these sectors, key players and the nature of competition in
these sectors.

Taking this into account, the paper contributes to the development of an agenda for
services liberalisation in the Tripartite FTA. The Final Communiqué from the Summit
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contains reference to some substantive issues that will feature on a services liberali-
sation agenda. A range of issues that are pertinent to a services trade agenda and that
distinguish this agenda from a trade in goods agenda are raised. Some ideas on the
preparatory work that needs to be done by countries participating in the FTA nego-
tiations are presented. It is clear that the preparatory work requires detailed sectoral
analysis as well as a review of broad development strategy and economic and social
policy objectives for the country. Finally the paper makes a start on the review of the
commitments that countries have made in the WTO in the context of the GATS.

The Final Communiqué from the Tripartite Summit: towards a services agenda?

48

The member states of the East Africa Community (EAC), the Common Market for East-
ern and Southern Africa (COMESA) and the Southern African Development Com-
munity (SADC) resolved at the COMESA-EAC-SADC Tripartite Summit of Heads of
State and Government held in Kampala, Uganda on 22 October 2008 to establish
a Tripartite Free Trade Area encompassing the member states of the three regional

economic communities, with the final aim of establishing a customs union.

The Heads of State of the countries belonging to three RECs noted in their Final Com-
muniqué that the Summit was held “[i]n pursuit of the broader objectives of the Afri-
can Union to accelerate economic integration of the continent, with the aim to achieve

economic growth, reduce poverty and attain sustainable economic development™.

A programme of harmonisation of trading arrangements amongst the trade blocs,
as well as the free movement of business persons, joint implementation of inter-
regional infrastructure programmes, and institutional arrangements, on the basis of
which to foster cooperation were also agreed upon at the Summit. The arrangement
is a key step forward on the path towards achieving an African Economic Commu-
nity (AEC).*

The Final Communiqué does not provide for the development of a comprehensive
services liberalisation agenda for the proposed Tripartite FTA. At first glance the
focus is very much on a traditional FTA agenda with a strong emphasis on trade in
goods, with goals following the linear regional integration model advancing from a
free trade area to a customs union. There are however references to elements which
fit into a services agenda. It could be argued that the motivation for their inclusion
could well have been to address specific supply-side constraints or specific infra-

structure challenges.

The Final Communiqué refers to the decision by the Tripartite Summit directing
the RECs to put in place a joint programme for a ‘seamless upper airspace™. The
Summit launched a Joint Competition Authority on Air Transport Liberalisation to

oversee the implementation of the Yamoussoukro Decision on Air Transport in the
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RECs starting in January 2009. A joint programme for an ‘accelerated, seamless inter-
regional ICT Broadband Infrastructure network, a joint programme for implemen-
tation of a harmonised policy and regulatory framework that will govern ICT and
infrastructure development in the three RECs’ are also provided for. In addition,
within a year a Regional Master Transport Plan for the RECs, and a Regional Energy
Priority Investment Plan and an Energy Master Plan are to be in place. Facilitation of
the movement of business people is also noted as a priority for the Tripartite FTA.

In summary, the following, which would usually be included in a services agenda,

are noted in the Final Communiqué:

Information and Communications Technology
Transport (including air transport which is often excluded from services lib-
eralisation negotiations)

¢ Energy

Movement of business people.

These® could all feature in a broad-based services strategy for the integrated economic
space in Eastern and Southern Africa. And reference to facilitation of the movement
of business people brings into focus the movement of people, often a contentious is-

sue on a services agenda.

It is of course possible for other services sectors and specific issues to be included in
an agenda for the Tripartite FTA, should member states decide to do so. In design-
ing such an agenda, it is useful to reflect carefully on what an FTA could achieve
in terms of addressing key constraints on intra-regional trade, key supply-side con-
straints that are linked to services sectors (e.g. infrastructure services such as trans-
port, communication and others) as well as skills shortages, which are associated
with services such as education and training, and the movement of people, and
investment in services sectors.

Services liberalisation is much more complex than trade in goods liberalisation. The
complexities of the services agenda stem from various issues. The inter-connect-
edness of the liberalisation agenda with domestic regulatory agenda, as well as the
links of specific services sectors to infrastructure development programmes, human

resource development and labour market issues are important to keep in mind.

The domestic regulatory agenda refers not only to sector specific regulation, but also
to broad-based regulation such as competition law and policy, investment policy
and law (e.g. bilateral investment treaties), company and related legislation (includ-
ing, for example, Black Economic Empowerment in South Africa). The complexity
of these connections results not only from the specific nature of services, but also
the various modes of delivery. The basic features of services trade mean that the
political economy of negotiating liberalisation of services in FTAs is fundamentally
different from trade in goods negotiations in FTAs. Separating protectionist from
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legitimate policies makes it very difficult to design international rules and commit-
ments, perhaps providing some explanation for the lack of progress on the multilat-
eral GATS negotiations front.

Preparing for a trade in services agenda for the Tripartite FTA

Data is of course very important in the development of a trade in services agenda.
Much work remains to be done here. Existing statistical databases are not extensive
and reliable as yet, despite many recent efforts including those of the WTO, espe-
cially for developing countries. The measurement of trade in services becomes more
complicated when delineating the four modes of supply (discussed later in the paper)
used in the GATS negotiations. The modes of supply that provide an analytical frame-
work for the GATS and associated services liberalisation negotiations, do not provide
a framework that is accessible to services suppliers or consumers. A foreign investor
is unlikely to use the language of the GATS — Mode 3 — when discussing investment

opportunities or policy and regulatory issues related to the proposed investment.

Estimates of services trade do however indicate that trade through commercial pres-
ence (Mode 3), is by far the most important component of services trade, followed
by cross-border supply of services (Fink and Jansen 2007). This means that services
trade is very closely linked to foreign investment, and the consideration of invest-
ment governance instruments such as Bilateral Investment Treaties (BITs), and in-
vestment provisions in RTAs becomes important in the development of a services
trade agenda.

Preparatory work for the development of a services agenda starts at national level,
and should include the collection of data on the services sectors as well as trade in
services. In addition to data matters, the following are also important:

Data Collection
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¢ Domestic competitiveness matters and supply-side constraints
Each member state should assess its supply-side constraints as they relate to
services, for example infrastructure/network services (transport, communica-
tions, financial services) and other services.

¢ Regulatory scan
Review what regulation exists in various services sectors, as well as cross cut-
ting regulation that impacts on service delivery and services sectors, for ex-

ample empowerment policy, small business development policies and more.
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¢ GATS commitments and services provisions in other RTAs

Most countries contemplating membership of the Tripartite FTA are members
of the WTO and those that are not, are in the process of accession. For WTO
members, a review of GATS commitments is important. This will provide the
floor from which services liberalisation negotiations will move —an FTA is by
definition WTO-plus. WTO-plus in the context of services is, however, more
complex than WTO-plus in the case of trade in goods liberalisation. Reference
to the GATS, in particular Article 5, is important in this regard.

If a country has entered into other FTAs (either bilateral or regional), then a review
of what has been included is equally important. Keep in mind the importance of
commercial presence (Mode 3) with regards to services trade; this means reviewing
all BITs and RTAs that may have investment provisions.

Identification of domestic priorities

Once the data gathering exercise is complete, then the focus on domestic develop-
ment strategy is required to identify the following:

¢ Defensive interests
Domestic priorities such as universal access to specific services, for example
as telecommunications, must be taken into account. Objectives such as the
promotion of corporate ownership by nationals (empowerment) or specific
business interests (small business development) will be important with re-
gard to commitments that will be undertaken. These objectives may need to
be safeguarded by specific approaches and commitments in the negotiations.

¢ Promotion of domestic competition and sector development
It may well be that a national government sees services liberalisation as an
opportunity to promote domestic competition in certain sectors or to bring in
new technology or skills through services liberalisation. This could be done
through Mode 3 for example, as the benefits of new investment in services sec-
tors could promote more competitive markets, technology transfer and learn-
ing or skills development.

¢ Offensive interests
Identifying opportunities for domestic services and service providers in part-
ner countries (or for foreign consumers in the home country, for example

tourism or education) is an important exercise.

This base-line analysis is indispensible for a coherent services negotiations strategy
for country.
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Background on trade in services: What have countries committed to in the WTO?

This section of the paper reviews services within the member states of the proposed
Tripartite FTA and looks at the status of GATS commitments undertaken by these
countries. These commitments provide the floor for a services liberalisation agenda
for these countries. Following this it is important to consider regional initiatives
such as the trade in services agendas of SADC, COMESA and EAC.

Trade in services involves simultaneous production and consumption, in many cir-
cumstances requiring direct contact between producers and consumers. Some serv-
ices are traded internationally across borders such as telecommunications, while
others may require a consumer to move to where the producer is located, as in
tourism. The necessary proximity of consumers and producers, required for some
services supply, means that factors of production must move across national borders
to the place of consumption. As a result, foreign direct investment (FDI) may be used
to establish a foreign commercial presence, and cross-border movement of labour
may temporarily be required to serve foreign consumers (COMESA 2008), and the
movement of people to consume services such as tourism or educational services is

essential to facilitate that consumption.

Trade in services currently accounts for over 60 per cent of global production and
employment, but only represents around 20 per cent of total trade. Although a mod-
est share, many services have become internationally mobile, a trend which is likely
to continue. More than half of all FDI flows are now linked to services, with devel-
oping countries in particular standing to gain from an exploitation of this sector.
One cannot overestimate the importance of services in the domestic economy, as
key producer services are closely linked with economic growth and development. A
country with an efficient services sector is also likely to gain more from goods liber-
alisation as services are inputs to production processes (TIPS & AusAid).

The GATS - An overview
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The General Agreement on Trade in Services (GATS) entered into force in January
1995 following the Uruguay Round negotiations. All members of the World Trade
Organisation (WTO) are signatories to the GATS. The objectives of the GATS are com-
parable to those of the General Agreement on Tariffs and Trade (GATT) which applies
to merchandise trade. The GATS contains a number of General Obligations and Dis-
ciplines, including Most-Favoured Nation (MFN) treatment and transparency. Under
the MFN principle, countries are obliged to not discriminate between members of the
WTO, such that if a country grants a concession to one member state, it must grant
concession to all other members as well. Preferential treatment, provided through the
formation of free trade areas, is an exception to this principle. Progressive liberalisa-
tion is another important aspect of the agreement’.
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The GATS applies to most service sectors while distinguishing between four modes
of supply. The implications of services liberalisation differ according to the delivery
mode, and thus restrictions on trade also vary according to how the service is traded
(TIPS & AusAid).

¢ Mode 1: Cross-border supply

Cross-border supply of services is most similar to trade in goods as the service
is supplied from abroad. Production takes place in a specific location, different
to where the consumer is found, which means that the factors of production
do not have to move to meet the consumer. Examples would include distance
education and international telephone calls. Technological advancements
greatly influence cross-border supply, in some cases making cross-border sup-
ply of services easier while in others making supply possible where it was not
feasible before. The Internet and mobile communications technologies have
led to massive improvements in the ease of supplying services. In some cases
this has caused challenges for regulation. Regulations are the main barriers to
trade in services in general, with most industries facing regulations of some
kind. An important issue in services liberalisation is to balance the need for
deregulation with the need to correct for market failure. Barriers to trade for
cross-border supply are largely related to the transmission of funds, for in-
stance exchange controls in South Africa (TIPS & AusAid).

¢ Mode 2: Consumption abroad
This mode of supply involves consumers moving to the service providers,
which has important implications for the production of the service as well as
the location of the factors of production. Examples include tourism or educa-
tion of students in countries other than their home country. Controls on the
movement of currency or people constitute the main restrictions to consump-
tion abroad; for example, limits on the amount of currency allowed to cross

borders or visas required by tourists or students (TIPS & AusAid).

¢ Mode 3: Commercial presence

Commercial presence involves the establishment of a local branch by service
providers from abroad in order to supply the local market from within the
country’s borders. This is the most important means of service provision, and
again means that the factors of production come into contact with the consum-
ers, which need not have to occur in the market for goods. Examples include
banking, insurance, transport, catering, and accommodation. This mode of sup-
ply generates foreign direct investment because the foreign firm is required to
establish (and either fully or partly own) the local branch (TIPS & AusAid).

¢ Mode 4: Presence of natural persons
This mode of supply concerns the input of foreign workers rather than the
production itself. The service involves the movement of persons across bor-
ders. Data on the presence and movement of natural persons, though not com-
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prehensive, do suggest that developing countries are exporting considerably
more than developed countries. The so-called ‘Brain drain’ presents a real
problem for many countries in Africa. Immigration regulations are the main
barrier to this form of services trade, although there are other methods em-
ployed by governments to prevent entry. Countries may, for instance, refuse
to recognise the qualifications of foreign service suppliers, which will limit
the range of work such persons can undertake. In some cases, membership of,
or registration with professional bodies may also be required. Some countries
will only admit foreign workers on condition that their employing firm es-
tablishes a commercial presence in the country, while in others, certain work
may be limited to local citizens with restrictions on the ability of foreigners to
become citizens (TIPS & AusAid).

During the GATS negotiations, member states provided offers on any liberalisation
they are willing to make, organised by the four modes of supply and according to
the principles of market access® and national treatment®, which requires that foreign
firms are treated as being equal to local firms. Countries are able to make offers for
individual service sectors or horizontal commitments which apply to all services.
Requests are made by other members following a country’s offer; the differences be-
tween the offers and requests are resolved through bilateral negotiations. Under the
MFN principle, the results of the possibly increased access are then extended to all
WTO members (TIPS & AusAid). There are thus two kinds of provisions contained
within the GATS: general obligations, some of which apply to all service sectors
(horizontal commitments); and specific commitments, which are particular to each
signatory. The latter are recorded in national schedules once the negotiations have
been completed, forming an integral part of the GATS™".

Each member’s Schedule of Specific Commitments identifies the services for which
they guarantee market access, national treatment, and any limitations which may
be attached. The schedule may be used to assume additional commitments, such as
those regarding the implementation of specified standards or regulatory principles,
which are undertaken with reference to each of the four modes of service supply
(TIPS & AusAid). Full commitments (where ‘none’ is indicated in the appropriate
column of the schedule) entail that the member does not seek to limit market access
or national treatment in a given sector and mode of supply in any way through meas-
ures inconsistent with Articles XVI and XVII of the GATS. However, limitations list-
ed in the horizontal section of the schedule will still apply. Members may in some
cases provide commitments with limitations, for instance to partially bind measures
affecting a given category of suppliers. When no commitments are made (limita-
tions are ‘unbound’), the member remains free to introduce or maintain measures
inconsistent with market access or national treatment in a given sector and mode of
supply. In some circumstances, a particular mode of supply will remain unbound
due to lack of technical feasibility'®. Members are free to develop or upgrade their
existing commitments at any time.
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The interests of developing countries have inspired the general structure of the GATS
as well as individual articles: for instance, the objective of facilitating the increasing
participation of developing nations in services trade has been enshrined in the pre-
amble to the agreement and underlies the provisions of Article IV. Stated in the pre-
amble is that members desire “to facilitate the increasing participation of developing
countries in trade in services and the expansion of their service exports including,
inter alia, through the strengthening of their domestic services capacity and its ef-
ficiency and competitiveness”!!. Article IV requires that members negotiate, among
other things, specific commitments relating to the strengthening of developing coun-
tries’ domestic services capacity; the improvement of developing countries’ access
to distribution channels and information networks; and the liberalisation of market

access in areas of export interest to these countries (TIPS & AusAid).

The GATS, SACU, SADC, EAC and COMESA

Southern African Customs Union'?

The Southern African Customs Union (SACU), consisting of Botswana, Lesotho, Na-
mibia, South Africa and Swaziland, is the oldest functioning customs union in the
world, having originally been established in 1910. It became necessary to renegoti-
ate the agreement during the 1960s, culminating in the 1969 SACU Agreement. With
the advent of a democratic government in South Africa in 1994, meaningful negotia-
tions began to revise the treaty. The WTO’s Trade Policy Review in 1998 also played
a crucial role in stimulating the negotiating process that led to the conclusion of the
new SACU Agreement of 2002, which was signed in Gaborone, Botswana in 2001
and entered into force in July 2004. Article 2 of the agreement lists the objectives of
SACU, one of which is “to promote the integration of member states into the global
economy through enhanced trade and investment” (p.8)*.

The agreement provides that trading arrangements should be entered into by the
member states as a group and not individually. It pertains largely to trade in goods.
However, with the exception of Swaziland, all members of SACU recorded greater
growth within the services industry during the 1990s than the rest of the economy
(TIPS & AusAid). In 2001, services accounted for 62 per cent of SACU’s GDP as a
whole®. Liberalisation within the services industry should improve the efficiency
of other economic activities within SACU as well as the competitiveness of its ex-
ports, particularly by reducing costs related to telecommunications, transport, and

energy'.

Botswana, as an individual country, participates in a number of bilateral, regional,
and multilateral trade arrangements, with the common key objective being to facili-
tate and expand trade through the reduction and eradication of all forms of barriers

to trade?®. Services play an important role in Botswana’s economy, having accounted
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for 43 per cent of the country’s value-added GDP in 2007"". The SACU Agreement
is at the core of Namibia’s regional integration efforts, where two key elements of
the country’s trade policy framework and development strategy are trade liberalisa-
tion and investment promotion. The services sector is the greatest contributor to
Namibia’s GDP, with a value-added contribution of 59 per cent in 2007'. It also
provides employment for around 57 per cent of all employed persons. Government
services are the major contributor to the sector, with other important contributors
being financial services, real estate and business services, tourism, and the whole-
sale and retail trade sub-sectors®.

Lesotho’s trade policy stance is also significantly influenced by those of SACU, and
includes a general liberalisation of markets, removal of non-tariff barriers (NTBs) to
trade, and a commitment to a phased reduction of import tariffs. In terms of services,
the sector plays a major role in the economy (contributing 41 per cent to value-added
GDP in 2007)* and has potential for further growth. Through the liberalisation of a
number of service activities, progress has been made in raising the competitiveness
of local producers, including in financial services, telecommunications, and energy.
Private participation has in recent years been introduced, moving the role of the
government from service provider to regulator?.

South Africa’s economy is reasonably diversified. Services and manufacturing con-
tribute a sizeable share of total GDP, the former accounting for 66 per cent of the
country’s value-added GDP in 2007®. The tourism industry is the main contributor
to services exports in South Africa. Swaziland is a small open economy whose trade
comprises a very high proportion of national production. In both 2006 and 2007,
value-added services contributed 45 per cent to the country’s GDP. A considerable
share of this trade is in the form of exports to preferential markets in the European
Union (EU) and the United States (US). The continuation of these preferential mar-
ket access arrangements would be an important application of the WTO concept of

special and differential treatment'®

Each country within SACU holds a Schedule of Specific Commitments relating to
trade in services at the WTO, as they are all members of the multilateral trade body.
South Africa scheduled commitments in several service categories under the GATS,
and also adopted the Reference Paper for basic telecommunications (the Fourth Pro-
tocol) on practices related to pro-competition and transparency. The country par-
ticipated in the GATS negotiations on financial services which culminated in the
acceptance of the Fifth Protocol in January 1999%. Botswana made only a few com-
mitments under the GATS, although it is Namibia that has made the least commit-
ments out of all the SACU countries, meaning that its services sector is relatively
open to international trade. Lesotho has a fairly extensive schedule of commitments;

Swaziland’s liberal government policies are reflected in its schedule.

All countries except Swaziland have made horizontal commitments, those which
apply to services across all sectors listed in the schedules. South Africa and Botswa-
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na have made commitments on market access as well as national treatment, while
Lesotho and Namibia have made commitments only on market access®'. There are no
limitations on market access for cross-border supply of services (Mode 1), because
most SACU members have few or no exchange controls, the exception being South
Africa. Barriers to consumption abroad (Mode 2) relate mostly to the movement of
persons between countries, which is generally not a problem within SACU as being
a citizen of any member state grants access without a visa to any other SACU coun-
try. Exchange controls may, however, also be a restriction on such services trade
(TIPS & AusAid).

Both Botswana and South Africa placed restrictions on national treatment in terms
of commercial presence (Mode 3). Foreign companies in Botswana are encouraged
to enter into joint ventures with locals, but the Ministry of Commerce and Industry
is to be notified of any sale of business interests with priority being given to locals
to purchase these interests®’. In South Africa, companies with a non-resident share-
holding of more than 25 per cent are limited in the amount of money they may bor-
row from domestic banks®. The limit is set by a formula including the equity ratio,
which takes into consideration factors such as the percentage of foreign-ownership
and the firm’s debt. The limit was raised in 2004 although the EU has still requested
that South Africa does away with this restriction (TIPS & AusAid).

There has been little progress in liberalising the movement of natural persons (Mode 4),
largely because of the difficulty of preventing the temporary migration of people from
becoming permanent. This argument is pertinent within SACU due to the high unem-
ployment rates, particularly in South Africa. It is believed that available jobs should be
taken by local workers first, and that a position should only be filled by a foreigner if
there is no local worker to do the job. All countries within SACU lack skills in certain
sectors; the economic evidence therefore firmly suggests that the introduction of for-
eign skilled workers will lead to the creation of further jobs while improving economic
growth. The protectionist mindset may hence appear to be harmful in the long-run,
even if it provides short-term benefits (TIPS & AusAid).

A number of horizontal commitments have, however, been made with regards to the
presence of natural persons. Entry and residence in both Botswana and Namibia is
subject to immigration laws, regulations, guidelines and procedures, while employ-
ment of foreigners is subject to labour laws with a residence and work permit required
in Botswana. The employment of foreign natural persons for the implementation of
foreign investment services is required to conform to localisation policy in Botswana,
and professionals are required to register with the appropriate professional body. In
Namibia, employment of such persons shall be agreed upon by the contracting parties,
subject to the approval of the Namibian government*. In accordance with the laws
of Lesotho, automatic entry and work permits are granted for up to four expatriate
senior executives and specialised skill personnel, and any additional persons requir-
ing approval. Enterprises must also provide higher skills training to locals to enable
them to assume specialised roles, as is the case in Botswana®. South Africa has an
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unbound limitation on this mode, without requiring compliance with an economic
needs test, for the following natural service providers: services salespersons, intra-
corporate transferees (excluding executives, managers, specialists and professionals),
and personnel engaged in establishment. This limitation in general does not apply to
the temporary presence of natural persons for a period of up to three years®.

South Africa, the largest economy in SACU, has the most sector-specific commit-
ments, although all five countries have made some commitments. The presence of
natural persons is generally regulated only with horizontal commitments, and vari-

ous commitments have been made with regards to commercial presence.

We begin by looking at the financial services sector, an important producer service
with significant inputs throughout the economy. However, a shortage of skilled la-
bour means supply is hampered, despite knowledge of the fact that liberalisation
of this sector (i.e. introducing foreign skilled workers) could most boost economic
growth. The sector is important (a) because it allocates capital to investors — the
more efficiently this happens, the more investment will occur — and (b) because it
manages the risks related to currency, maturity of investments, and credit (TIPS &
AusAid). Only Lesotho and South Africa have made commitments in this sector.

With regards to insurance and related services, the two countries have made com-
mitments on market access for supply through commercial presence. Both countries
require that insurers be incorporated as a public company as stipulated in local
laws, and in South Africa, must be registered with the supervisory authority to carry
out insurance and related business in the country. In order to ensure fair competi-
tion, a (registered) company is required to obtain written approval by either the Reg-
istrar of Companies in Lesotho or the Registrar of Insurance in South Africa, by both
residents and non-residents, in order to acquire shares (or any other interest) with
a value of 25 per cent or more?®. These restrictions in effect mean that international
firms will have little control over their own local branch (TIPS & AusAid).

Most other banking and financial services, including lending of all types, financial
leasing, all payments and money transmission services, guarantees or commitments,
settlement and clearing for financial assets, provision and transfer of financial in-
formation and financial data processing, and advisory and other auxiliary financial
services are also subject to market access limitations on Mode 3 supply. In Lesotho,
no person is to conduct the business of a bank unless they are a public company,
registered in terms of the relevant laws of the country. Foreign banks wishing to
obtain a controlling interest in a local bank are required to establish a domestic
public company. Furthermore, no bank or controlling company (either domestically
or foreign-controlled) may issue or allot any of its shares to a person with a value
greater than the total nominal value of all issued vote-bearing shares in the institu-
tion, with a limit of 49 per cent of its shares. The Minister of Finance may, however,

grant concession above this amount, with provisions®.
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In South Africa, a number of exchange controls are in place that limit market access
through commercial presence. Dealings in foreign exchange are only to be carried
out through a dealer authorised by the South African Reserve Bank, and only banks
registered to operate in the country with the required minimum capital base are eli-
gible to seek authorisation as a dealer in foreign exchange. Licensed exchange may
only be undertaken by a separately capitalised incorporation in South Africa, as a
public or private company that is registered with the relevant authority. Companies
involved in asset management, collective investment schemes, and financial instru-
ments (including equities and bonds) are to be incorporated as public companies in
the country while being registered with the supervisory authority to carry out busi-
ness in South Africa®®. In terms of national treatment, a minimum balance require-
ment of R1 million is placed on the deposit accounts of natural persons for branches
of banks not incorporated in South Africa (TIPS & AusAid).

The telecommunications sector is another important producer service, and has ex-
perienced many reforms throughout SACU over the past decade. However, despite
attempts at liberalisation, the sector is still relatively closed to foreign entry. Bot-
swana, Namibia, and South Africa have all limited foreign participation in any firm
to 49 per cent. It is also highly regulated. Only South Africa and Lesotho have made
commitments on telecommunications under the GATS (TIPS & AusAid).

Telecommunication services in South Africa (including facilities based on public
switched telecommunication services, packet- and circuit-switched data transmis-
sion services, telex services, facsimile services, and private leased circuit services)
are subject to a market access limitation on cross-border supply such that it is only
allowed through a duopoly on international traffic. Similarly, mobile cellular and
data services are only allowed to be supplied through a duopoly for cross-border
trade. In terms of commercial presence, such services are only allowed to be pro-
vided in a duopoly, where foreign investment is limited to 30 per cent®. In Lesotho,
various telecommunications services are bound on Modes 1 and 3 supply with re-
gards to both market access and national treatment (TIPS & AusAid).

Transport is also a key producer service within SACU. The main means of transport
in the region is the road network, while rail, maritime, and air transport play ancil-
lary roles. Transport in the region is more important than in most customs unions
because three of the five member countries are land-locked and hence rely on the
other members for international trade (TIPS & AusAid). In Lesotho and South Af-
rica, there are unbound limitations on both market access and national treatment for
Modes 1 and 2 supply of road transport services, including passenger and freight
transportation. Supply through these modes is thus relatively open. South Africa
has offered bound commitments for Mode 3. In both countries, the supply of road
maintenance services and the repair of road transport equipment is subject to un-
bound limitations on both market access and national treatment for cross-border
supply due to lack of technical feasibility*®.
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In the tourism sector, all SACU members have made commitments with regards to
market access and/or national treatment. In Lesotho and South Africa, hotels and res-
taurants have unbound limitations on cross-border supply; in Swaziland, Mode 1 is
unbound due to technical infeasibility*. In Botswana, Lesotho and South Africa, full
commitments have been made on the cross-border supply of catering services such
that market access and national treatment is not limited in any way. With respect to
travel agencies and tour operators, Botswana and South Africa have granted full com-
mitments on both market access and national treatment for cross-border supply; limita-
tions are unbound in Lesotho. Supply of all the above services through the presence of
natural persons is regulated only with horizontal commitments in Botswana, Lesotho,
and South Africa?®. Namibia has made full commitments in these two subsectors (ho-
tels and restaurants, and travel agencies and tour operators), i.e. limitations are bound
on all modes of supply in both market access and national treatment®.

The construction industry is a relatively liberalised sector, and South Africa and
Lesotho have made strong commitments. Botswana, Lesotho, and South Africa have
made commitments to market access and national treatment limitations on architec-
tural services, where in the latter two countries, Modes 1 and 2 supply are restricted
such that larger buildings (of 500 m? and above) are required to employ the services
of a locally registered architect®'. While there are no limitations on Modes 1, 2 and
3 supply of urban planning and landscape architectural services in these two coun-
tries, Mode 4 is bound by horizontal commitments. Similar limitations are found for
engineering and integrated engineering services®. In Botswana, commercial pres-
ence requires that a foreign company be a registered institution allowed to practice
in the country of origin*. Swaziland has bound limitations on the presence of natu-
ral persons for senior qualified chartered engineers or professional personnel who
hold a higher university degree of professional training and who are not available in
the country®2. This indicates that Swaziland has realised the potential contribution
the presence of foreign natural persons can make to services trade.

All countries except Namibia have made commitments on medical and dental serv-
ices. Botswana has an unbound market access limitation on cross-border supply;
for commercial presence, foreign-owned hospitals or clinics are encouraged to en-
ter into joint ventures with locals provided the service is supplied through natural
persons. National treatment restrictions on Mode 3 supply are such that the work of
doctors, medical personnel, and supporting staff is limited to Botswana nationals.
Foreign qualifications should be recognised by the Botswana Medical Council in the
Ministry of Health, the Ministry of Agriculture, or the Botswana Nursing Council®.
Lesotho has an unbound market access and national treatment limitation on medical
and dental services while full commitments have been made on commercial pres-
ence. Mode 4 is bound by horizontal commitments?. South Africa has given full
commitments on both market access and national treatment for Modes 1 through 3,
while Mode 4 is subject to horizontal commitments?®. In Swaziland, cross-border
supply and the presence of natural persons is bound for specialist doctors while
consumption abroad and commercial presence is subject to no limitations®2.
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In addition to the specific commitments made by each country in SACU, of which
the above is not exhaustive, South Africa and Swaziland have made commitments
to Article II MFN exemptions. In terms of financial services, both countries have
indicated that members of the Common Monetary Area (Lesotho, Namibia, South
Africa and Swaziland) enjoy preferential access into their capital and money mar-
kets while the transfer of funds to or from the area of any member is exempt from
exchange controls. The Common Monetary Area Agreement is aimed at sustained
economic development of the area as a whole, encouraging the advancement of less
developed members of the area. It has an indefinite duration. Exemptions are also
applied to road transportation, in order to enhance the development of an integrated
road transport system to underpin the economic development of the region while
ensuring the availability of an efficient distribution network for relief supplies in
case of natural disasters, such as frequently occurring droughts in the region. It is
also linked to the regional characteristics of road transport services®®.

The extent of SACU’s commitments makes it clear that member countries are rela-
tively open to services trade occurring through Modes 1 to 3, although Mode 4 is
rather restricted. This indicates that SACU countries are not benefiting from the
movement of skilled workers (TIPS & AusAid), despite the fact that it could be a
good way of encouraging intra-SACU trade.

Southern African Development Community

The Southern African Development Community (SADC) is one of the largest of the
African trade blocs®**. The current membership comprises the five SACU countries
as well as ten others®. The SADC Treaty was signed in 1992 and amended in 2001;
it provides a framework within which policies are coordinated, harmonised, and
rationalised. A number of protocols have been provided in specific areas, including
trade, investment, and finance?®®. The establishment of the SADC Free Trade Area
in August 2008 was an important step towards achieving the community’s goals
of forging common political interests while advancing trade and investment flows
between member states. It was also critical to the process of deepening regional eco-
nomic integration. The Protocol on Trade, signed in 1996 and in effect since 2000,
forms the legal basis for the FTA?.

Stated in the Protocol on Trade is that “member states recognise the importance of
trade in services for the development of the economies of SADC Countries”. Further-
more, “member states shall adopt policies and implement measures in accordance
with their obligations in terms of the WTO’s General Agreement on Trade in Services
(GATS), with a view to liberalising their services sector within the community”*®.
Trade in services makes a significant contribution towards enhancing economic
growth and increasing the livelihoods for people living in SADC®*. The regional

services sector contributed around 48.6 per cent to value-added GDP in 2007, with
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the highest percentage contribution in Mauritius, Seychelles, and South Africa®.
The sector is also a major contributor to employment and export earnings, and could
make a major contribution to trade. In light of the recent institutional changes in the
management of global services trade, policymakers in the region have to comply
with current global efforts to liberalise the sector. It seems clear that policies which
reform the domestic services sectors and liberalise services trade are likely to in-
crease capacity in the services industry (Ndulo, Hansohm & Hodge 2005).

Cross-border import of services within SADC is generally much greater than exports,
the latter not being particularly significant in the region. Trade through consumption
abroad favours all SADC members, with the exception of Angola and Malawi who
import more services than they export. Commercial presence is related to FDI in the
services sector, but such investment is often reported in conjunction with investment
in goods, making it difficult to find accurate statistics. Some authors have estimated
that investment in the services sector is around 30 per cent of GDP, as a rule of thumb
(Ndulo, Hansohm & Hodge 2005). Most FDI inflows to SADC go to South Africa, al-
though less developed SADC countries generally attract more FDI inflows than the
more developed countries. The presence or movement of natural persons is an impor-
tant mode of supply in most developing countries, especially on the import side. This
is because capacity building entails that the region access specialists and profession-
als from within the region as well as abroad (Ndulo, Hansohm & Hodge 2005).

In terms of commitments made under the GATS, Botswana and Lesotho are the only
countries to have made horizontal commitments with regards to cross-border supply
and consumption abroad. Full commitments have been made on market access and
national treatment in Lesotho; in Botswana, there is a limitation on national treat-
ment such that capital remittances and transfer of funds require approval from the
Bank of Botswana*'. Eight of the SADC countries** made horizontal commitments
to the supply of services through commercial presence. In terms of market access,
Mauritius has placed limitations in the provisions of government acts related to
company registration, income tax, banking, exchange control, and property regula-
tions*®. Zimbabwe has also placed limitations on foreign investors when applying
to acquire shares in companies listed on the Zimbabwe Stock Exchange, including
a limitation such that a single investor cannot invest more than 5 per cent of the
shares on offer*t. In Malawi, Mauritius, Zambia and Zimbabwe, national treatment
limitations are unbound except for measures affecting the entry and temporary stay
of highly qualified natural persons, persons in managerial positions, specialists,
and persons in expert jobs*. In Malawi and Zambia, permission needs to be gained
from the Central Bank to obtain loans. The Democratic Republic of Congo (DRC) has
placed both market access and national treatment limitations on commercial pres-
ence such that authorisation is required for real estate acquisition by foreigners*.

Most WTO members have made commitments on Mode 4 supply (the presence of
natural persons) on a horizontal rather than a sectoral level, largely because policy
in this arena is not generally made on a sectoral basis. Countries instead devise a
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common migration policy that details how to handle all types of permanent and tem-
porary migrants. Within these policy frameworks, the only sectoral specifications in-
clude an economic needs assessment that accommodates the temporary movement
of people with occupations that are in excess demand. SADC countries have not
made significant commitments to liberalise the movement of natural persons under
the GATS (Ndulo, Hansohm & Hodge 2005).

Nevertheless, of the non-SACU members, the DRC, Malawi, Mauritius, Zambia, and
Zimbabwe have bound market access for measures concerning the entry and tem-
porary stay of certain categories of natural persons. In the DRC, market access is
bound for senior executives and specialists who possess knowledge essential for the
provision of the relevant services (generally, for a period of up to one year), while
in Mauritius, the limitation applies to highly qualified natural persons*. In Malawi
and Zambia, the limitation applies to natural persons in management and expert
jobs for the implementation of foreign investment (of whom the employment shall
be agreed upon by the contracting parties and approved by the Ministry of Home
Affairs), and in Zambia the enterprises are to provide higher skills training for locals
to enable them to assume specialised roles**. Zimbabwe has placed the limitation
on intra-corporate transfer of persons in executive or senior managerial positions as
well as specialists, subject to lack of availability in the local labour market*. Hori-
zontal commitments to limitations on national treatment for Mode 4 are unbound
except for measures concerning the categories of persons already mentioned in the
DRC, Malawi, Mauritius, and Zambia. In Zimbabwe, limitations are bound with re-
spect to the natural persons mentioned above, and are unbound with respect to all
other categories of such persons.

There are various trade barriers with regards to the different modes of supply. Ex-
change controls are the only significant barrier to cross-border trade, limiting the
amount of foreign exchange that may be used to import services. Most SADC coun-
tries have relaxed or removed such controls, although South Africa has exchange
controls on the current account. The major market access barriers to consumption
abroad include the need for entry visas and residence permits. Limitations on na-
tional treatment are also significant barriers to this mode of supply. Because most
SADC countries have relaxed or removed foreign exchange controls, the limit on
the availability of foreign exchange is not significant. Of those countries who have
made commitments on the movement of natural persons, all have placed a limita-
tion on market openings to highly skilled persons only, who work for a company
that is formally established in their home country. In terms of market access, some
countries require that professionals register with the host country’s professional as-
sociations before being able to offer their services, which does serve as a barrier to
trade (Ndulo, Hansohm & Hodge 2005).

A number of sector-specific commitments have been made under the GATS to vary-

ing degrees for each member of SADC. In the financial services sector, trade lib-
eralisation has potentially large benefits. SADC countries generally import rather
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than export financial services; the limited trade in the region often consists of trade
facilitation services, such as trade insurance and financing. South Africa provides
the exception, where the banking and insurance industry has expanded into the
region as a whole. The country accounts for 75 per cent of the insurance market in
sub-Saharan Africa, and is the cornerstone for intra-regional trade. However, there
is enormous scope for improvement within SADC, which could form the basis for
learning and the development of necessary scale economies to export internation-
ally in the future. A number of countries, notably Botswana, Mauritius, and South
Africa, have already adopted this strategy (Ndulo, Hansohm & Hodge 2005).

Seven members of SADC have made commitments in the financial services sector, all
of which have commitments in banking. Only three countries have, however, made
commitments in insurance. These are Lesotho, Mauritius and South Africa, although
Zimbabwe has made a number of horizontal commitments related to foreign invest-
ment as indicated above. The purchase of shares is limited to 25 per cent per counter
of the listed share capital, in addition to any existing foreign holding in a company.
Furthermore, foreign investors who bring hard currency into the country are limited

to investing only 15 per cent of their assets in primary issues of bonds and stocks*.

There are a number of trends amongst SADC countries in terms of limitations on
financial services. Restrictions focus on market access, with most countries having
imposed few restrictions on national treatment. This is largely because there is little
need for restrictions on national treatment if market access limitations are in place.
Restrictions are concentrated on Modes 1 and 3, with exchange controls present-
ing a common reason for limiting cross-border supply. Restrictions on commercial
presence generally involve compliance with domestic regulations and being locally
incorporated (Ndulo, Hansohm & Hodge 2005).

Angola has made commitments on market access in the banking sector for the accept-
ance of deposits and other repayable funds from the public; lending of all types; and
liquidation and transfer of monetary services. Residents may request loans from abroad
only after receiving authorisation from the National Bank of Angola (the Central Bank).
Similar authorisation is required for consumption abroad. Commercial presence is lim-
ited such that banks and foreign financial institutions in Angola may only operate if
they abide by the relevant regulations of the country. Most commitments on the pres-
ence of natural persons are unbound, although at least half of the personnel of subsidi-

aries of foreign financial institutions are required to be Angolan citizens®.

Malawi and Mozambique appear to have the most liberal financial services regimes.
In Malawi, there are no limitations on trade in banking services except as specified
within the horizontal commitments on Mode 4; in Mozambique, compliance with
local regulations is required for service provision through commercial presence®.
Zimbabwe has bound foreign equity participation in financial institutions at 60 per
cent*. Mauritius has the most extensive list of limitations on the provision of financial
services. While the limitations on national treatment are generally bound for Modes 1,
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2 and 3, Mode 4 is unbound except as specified within the horizontal commitments.
Market access limitations on the presence of natural persons and supply through com-
mercial presence are similarly restricted. Only institutions holding a banking licence
— or non-institutions authorised by the Bank of Mauritius — are able to accept deposits,
and lending of all types is bound except with regards to credit exposure of branches
of foreign banks in which the capital of the head office is not considered. Trading for
one’s own account is bound with the exception of trading in shares through commer-
cial banks, which is subject to prior approval by the Central Bank. Inter-bank transac-
tions are similarly subject to clearance by the Central Bank*®.

In addition to the sectoral commitments, Mauritius, South Africa, and Swaziland
have placed Article II MFN exemptions®!. Financial services as listed in the annex
at the end of this paper are included in the exemption, with the exception of those
services specified in the countries’ Schedule of Specific Commitments. In Mauritius,
restrictions are placed on cross-border supply and commercial presence to suppli-
ers of all other countries on the basis of reciprocity, designed to enhance access of
Mauritian financial service suppliers to the foreign financial market. The intended

duration of the exemptions is ten years*.

The telecommunications sector is another important contributor to economic per-
formance and overall development; it influences the profitability of all trade ac-
tivities. The past two decades has witnessed a transformation of the sector within
SADC, with the range and magnitude of services on offer being tremendously in-
creased. Countries in the region were very conscious of GATS limitations, with only
five countries making commitments: the DRC, Lesotho, Mauritius, South Africa, and
Zimbabwe. Most commitments were made to liberalise the value-added services
(Ndulo, Hansohm & Hodge 2005). The DRC, Lesotho, and Zimbabwe have the most
liberal commitments on both market access and national treatment for all modes
of supply. The presence of natural persons is in all cases subject only to horizontal
commitments®. Mauritius has a number of limitations on supply through commer-
cial presence, including the provision that foreign companies have a registered of-

fice in the country*®.

Transport by rail is important in the region for both domestic and regional service pro-
vision. It is managed by public monopolies in most SADC countries and is dominated
by freight. There were no specific commitments made in the rail transport services
sector, nor in the maritime services sector. However, road transport, which is relative-
ly well-developed in the region, is restricted in both Lesotho and South Africa. The
sector is in general liberalised within individual countries, although regional trade
still needs to be improved. A number of constraints to the expansion of cross-border
trade in road transport services include cross-border permits, regional traffic facilita-

tion, and border administrative requirements (Ndulo, Hansohm & Hodge 2005).

Angola has committed Article II MFN exemptions in the maritime transport sector.
For coastal shipping (cabotage) and liner trade, rights are granted to trade partners

65



B Trudi Hartzenberg

66

under laws, decrees, and regulations based on bilateral or multilateral agreements
in the sector. The exemption applies for ten years and is renewable; the aim is to
stimulate international trade and promote regional economic integration. In terms
of long-distance maritime transport, resolutions have been adopted for implementa-
tion of specific provisions of the United Nations Code of Conduct for Liner Confer-
ences. The conditions for the exemption arise from the need to guarantee that 40 per
cent of regular traffic goes to national ship-owners. The objective is to promote the
development of the national fleet by using it as a stimulus of the national economy;
to ensure that exporters are more competitive while decreasing the cost of imports;
to promote auxiliary maritime and port services; and to promote the development
of new installations®.

Tourism is the world’s largest and fastest growing industry, with the potential to be
one of the biggest earners of foreign exchange within SADC and a strong impetus to
economic growth. Although the sector has expanded over the past decade, it needs
to be modernised and reformed in order to realise its potential. South Africa is the
most important tourist destination in the region, followed by Mauritius, Tanzania,
and Namibia. A number of commitments have been made under the GATS in the
travel and tourism sector, indicating its importance in the region with the potential
to increase the flow of FDI and promote economic growth. Because the sector has
historically been more open than other service sectors, it was relatively easy to open
up (Ndulo, Hansohm & Hodge 2005).

Malawi and Zambia have indicated full commitments on market access and national
treatment for all sub-sectors provided through Modes 1, 2 and 3, while Mode 4 is
subject to horizontal commitments*®. Namibia has bound limitations on all modes of
supply®’. Most limitations on hotels and restaurants are such that supply of services
through the presence of natural persons is unbound, although there are a few ex-
ceptions®. Limitations on travel agencies, tour operators, and tourist guide services
are found in all countries except Angola, Mozambique, Swaziland, and Tanzania®®.
Commitments made by Mauritius are more complicated and more extensive than
the other SADC countries.

Apart from the SACU countries, only the DRC, Malawi, and Zambia have made commit-
ments in the business services sectors, construction and related engineering services,
and health and related social services. In all cases, limitations on Modes 1, 2 and 3 are
bound while Mode 4 is subject only to horizontal commitments. Madagascar has made
commitments only in the business services sector, covering, inter alia, technical testing
and analysis services; research, analysis, preparation and control of basic equipment in
certain sectors; maintenance and repair of equipment; and tourism and hotels, exclud-
ing transport activities relating to tourism. Cross-border trade and presence of natural
persons is unbound, while supply through commercial presence requires approval from
the authorities concerned and compliance with the performance requirements stated in

the approval document, including the national value-added criterion®.
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Although the services sector in SADC makes up the largest portion of GDP, invest-
ment and employment, its contribution to external trade is still insignificant as its
potential is not fully exploited. This is largely due to lack of supply capacity in
the domestic services sector as well as restrictions on services trade. Of principal
developmental concern to all SADC countries is thus the effective management of
the services sector as well as diversification of SADC economies so that good qual-
ity, low cost, and reliable services are provided. As barriers to services trade are
removed and economies are opened, the sector will likely make a significantly in-
creased contribution to total exports, although this will depend on supply capacity
in the regional services sector (Ndulo, Hansohm & Hodge 2005).

East African Community

The East African Community (EAC) was established in 1967, but disagreements be-
tween the founding members — Kenya, Tanzania, and Uganda — later led to its col-
lapse. A treaty was signed in 1999 for the re-establishment of the community, which
entered into force in 2000. Burundi and Rwanda acceded to the EAC Treaty in 2007,
becoming full members of the Community. The EAC aims at widening and deepen-
ing cooperation amongst member states in political, economic, and social fields,
among others. A customs union was to this end launched in 2005, and the com-
munity is working towards the establishment of a common market by 2010, a mon-
etary union by 2012, and ultimately a Political Federation of the East African States.
The regional integration process is making encouraging progress, as the East African
Customs Union, the enlargement of the community with admission of Burundi and
Rwanda, the ongoing negotiations of the East African Common Market, as well as
the consultations on fast tracking the process towards an East African Federation all
highlight the determination of the community to construct a powerful and sustain-
able East African economic and political bloc*.

According to the treaty establishing the EAC, member states have agreed to cooperate
in infrastructure and services®. Infrastructure in the region needs urgent improve-
ment in order to facilitate business and encourage investment, as strategic regional
infrastructure interventions are able to attract investment into the region, improve
competitiveness, and promote trade. The development objectives of the community
in this regard include the following: to improve road connectivity and operations
across the region; to maximise benefits of safe, secure, and efficient railway, mari-
time, and air transport systems in the region; to expand and upgrade metrological
services; to integrate information and communication technology (ICT) into regional
development initiatives; and to increase access to sufficient, reliable, affordable, and

environmentally-sound energy sources®.

Total trade in services makes a large contribution to GDP within the EAC, where in
2007, services accounted for 58 per cent of value-added GDP in Kenya'®. Kenya is
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the largest economy within the bloc, and services continue to be the most important
sector of the economy in terms of contribution to GDP. Transport and telecommuni-
cations are Kenya’s most important subsectors, while tourism is one of the primary
foreign exchange earners. Kenya is a net exporter of services, with the sector absorb-
ing over 60 per cent of the labour force®.

Services have emerged as a backbone of Uganda’s economy, accounting for 57 per
cent of GDP in 2004°%'. Uganda’s services sector grew by 9.2 per cent in 2006, improv-
ing from 8.7 per cent in 2005. Growth in the services sector remains robust and has
become a key component of Uganda’s economic growth performance. It has been the
largest sector of the economy since 2001. Telecommunications, hotels and restau-
rants, and construction services recorded the fastest growth between 1999 and 2004,
while tourism is a key foreign exchange earner. The services trade account in Ugan-
da has fluctuated over the past few years, with a deficit recorded in 2004. However,
during this year, financial services exports for the first time outweighed imports®.

Tanzania’s services sector contributes around 40 per cent to GDP. Tourism is a prin-
cipal component of the sector, contributing around 16 per cent to GDP and gener-
ating about 25 per cent of the country’s foreign exchange earnings®. The tourism
industry has been the fastest growing sector of the Tanzanian economy for over ten
years. The country is currently implementing a National Tourist Development Pro-
gramme (2006—2015) which seeks to encourage increased tourist activity while pre-
serving the environment, raising job creation, and contributing to overall poverty
reduction®. However, the country has traditionally registered services trade defi-
cits®. Infrastructure in both Kenya and Tanzania needs to be upgraded, which when
combined with further liberalisation of services, should improve the efficiency of
their economies®.

Rwanda is a net importer of services, with the sector accounting for 50 per cent of
value-added GDP in 2007*. The services sector in Burundi accounted for 45 per
cent of the country’s value-added GDP in 2005', most activities concerning trans-
port, communications, and trade-related services. The government is aware of the
importance of services for the development of its economy, and has over the past
few years undertaken various reforms in sectors such as financial services and tel-
ecommunications. Government services play a large role in the economy, having
accounted for 16.6 per cent of GDP in 2001. Financial services, as in Rwanda, are
relatively underdeveloped®.

Each member of the EAC is also a member of the WTO, and each country has made
commitments under the GATS. However, only Kenya and Burundi have made hori-
zontal commitments. In Kenya, there is a horizontal limitation on market access
for commercial presence which requires that foreign service providers be locally
incorporated or established in the country. There is also a limitation on the entry
and temporary stay of natural persons employed in management and expert jobs for
purposes of foreign investment, such that their employment has to be agreed upon
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by the contracting parties and approved by the government®. Burundi’s horizontal
commitments on commercial presence are unbound for market access, with the ex-
ception of medical specialists, specialised senior management, and managers. The
limitation on the presence of natural persons applies to the aforementioned catego-
ries of persons, including persons who have specialised (and not general) knowledge
of the profession; engage in it regularly and exclusively; and have studied beyond a
general level®,

Kenya has made numerous sector-specific commitments under the GATS, and is
the only country to have scheduled commitments in financial services. In all cas-
es, supply through the presence of natural persons is limited only by horizontal
commitments for both market access and national treatment. There are, however, a
number of limitations on commercial presence: with the acceptance of deposits and
other repayable funds from the public, only institutions approved as banks under
the Banking Act are able to supply services through this mode. Foreign investment
is bound at 40 per cent of the shareholding of a (locally-incorporated) company for
participation in securities and related services (except underwriting). Foreign in-
vestors may, however, take up to 40 per cent of any additional public offering by a
foreign convened listed company. With the exception of pension fund management,
supply of asset management services through commercial presence requires that
30 per cent of the paid up capital be held by Kenyan nationals®.

Limitations on cross-border trade are either fully liberalised or unbound for both
market access and national treatment. However, securities issued in a foreign juris-
diction are limited in that they cannot be offered or traded in the Kenyan market.
There are also various limitations on insurance services, including the requirement
that minimum amounts of paid up capital be held by Kenyan nationals: for life in-
surance services, supply through commercial presence is required to have 30 per
cent of the paid up capital owned by Kenyan nationals; and for insurance broking,
the requirement is 60 per cent. Agency services are entirely restricted to Kenyan
nationals®.

Communication services have limitations in both Kenya and Uganda. In Kenya,
cross-border trade of voice telephone services has the following limitations on mar-
ket access: for international home country direct services, supply is restricted to
service suppliers operating direct voice communication routes; for public use and
closed user groups, international call-back services are not permitted; and for closed
user groups, supply is restricted to Telkom Kenya Limited or a monopoly. In terms
of supply through commercial presence, telex and telegraph services, facsimile serv-
ices, and packet- and circuit-switched data transmission services are also limited to
supply through Telkom Kenya Limited or a monopoly. Foreign investment is bound
at 30 per cent for the aforementioned services as well as various value-added serv-
ices, internet and internet access services, satellite-based mobile services, and fixed
satellite services. For value-added services and internet services, only facilities of li-
censed network operators are permitted in the country. Supply through the presence
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of natural persons is subject in all cases only to horizontal commitments. Cross-bor-
der supply of installation services and maintenance of telecommunications equip-
ment is unbound due to lack of technical feasibility®.

In Uganda, international basic voice telephony traffic, with respect to various tel-
ecommunication services as well as private voice and data for closed user groups,
is to be carried through networks of the duopoly of major licence holders. A similar
market access limitation is placed on the cross-border supply of mobile cellular
voice and data services, the internet, and paging services. In many cases, companies
must be registered in Uganda in order to carry out communication services through
commercial presence, while supply through the presence of natural persons is un-
bound with the exception of technical personnel, unless Ugandans are or become
available to undertake the job. The entry and temporary stay of foreign service sup-
pliers is also subject to compliance with laws, regulations, and guidelines in force
in Uganda. Full commitments have been made on national treatment for Modes 1
through 3, while Mode 4 is unbound except for technical personnel. Uganda has
also accepted the Fourth Protocol on basic telecommunications®.

All EAC members have made commitments on tourism and travel related services.
In the hotels and restaurants sector (including catering), Kenya has an unbound
market access and national treatment limitation on cross-border supply as a result
of technical infeasibility. Mode 4 supply is bound only by horizontal commitments
on market access, while full commitments have been made on national treatment
for such persons. Travel agencies and tour operators, as well as tourist guide servic-
es, are similarly restricted®. In Uganda, market access for hotels, restaurants, travel
agencies and tour operator services, is restricted on commercial presence such that
government approval is required in accordance with the Investment Code. Mode 4 is
bound only for technical personnel, except where Ugandans are or become available
to undertake the service. The entry and temporary stay of foreign service suppliers
is also regulated by national laws. National treatment limitations on the presence of
natural persons are unbound except for technical personnel®.

Rwanda has placed limitations on hotels and restaurants (including catering) such
that all modes of supply are bound, with Mode 4 bound only for senior executives,
specialists, and directors who possess knowledge essential to the provision of the
service®”. Tanzania’s limitations apply only to hotels of four stars and above: while
market access is bound for Modes 1 and 2, Mode 3 requires approval for acquisitions
of domestic firms and mergers by foreigners. The acquisition of land by foreigners,
or domestic companies with foreign equity ownership, is also subject to approval.
Mode 4 is unbound except for measures concerning senior managers that possess
skills not locally available. National treatment limitations are bound on Modes 1
and 2 and unbound on Modes 3 and 4%. Burundi has made full commitments in the
tourism sector for all services supplied through Modes 1, 2 and 3; Mode 4 is bound

only for managers®®.
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Kenya is the only country to have placed limitations on transport services and met-
rological data information services, for both market access and national treatment.
For the repair and maintenance of aircraft, Mode 1 supply is unbound due to techni-
cal infeasibility and Mode 3 is also unbound. The selling and marketing of air trans-
port is unbound for commercial presence, except for advertising activities and the
establishment of regional sales offices. Passenger transportation services are bound
on Mode 1 for both market access and national treatment, the latter for persons em-
ployed in management and expert jobs. Market access is unbound for all the above
services provided through Mode 4 except as indicated in the horizontal section.
Similar limitations are placed on market access and national treatment for metro-

logical services®.

Burundi and Rwanda have made commitments to limitations on market access and
national treatment for medical and dental services: full commitments have been
made on Modes 1 through 3 while Mode 4 is unbound except for specialists, manag-
ers, and senior executives®. Burundi has placed similar restrictions on veterinary
services, as well as advertising; market research and public opinion polling serv-
ices; management consulting services; services relating to agriculture, hunting and
forestry; services incidental to fishing; maintenance and repair of equipment; and
packaging services. Both market access and national treatment is unbound for sup-
ply through the presence of natural persons of the following services: construction
and related engineering services; distribution services; and health related and so-
cial services. In each case, managers or specialists are exempt from the limitation®.
Rwanda has made full commitments on all modes of supply for legal services; adult
education services; environmental services (sanitation and similar services); and

recreational, cultural, and sporting services®.

From the above commitments at the WTO, it appears that services trade within the
EAC is relatively liberalised for Modes 1, 2 and 3 while Mode 4 is more restricted,
generally by horizontal commitments which apply to all sectors. The presence of
natural persons is, however, an important means by which services can be improved
through the use of foreign skilled workers. The potential of the services sector in the
region thus remains largely unexploited; further liberalisation and commitments
under the GATS, particularly with regards to Mode 4, should attract investment in
services as well as improve the efficiency of other economic activities and competi-

tiveness of the region’s exports®.

Common Market for Eastern and Southern Africa

The Common Market for Eastern and Southern Africa (COMESA) has its origins as
a Preferential Trade Area (PTA) launched in September 1992. The objective of the
PTA was to take advantage of a larger market size, to share the region’s common

heritage and destiny, and to allow greater social and economic cooperation, ulti-
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mately leading to the creation of an economic community. The treaty establishing
the PTA envisaged its transformation into a common market; COMESA was to this
end launched by 23 countries” in November 1993 in Kampala, thereby dissolving
the PTA Treaty”.

The establishment of the PTA, and its transformation into COMESA, was in conform-
ity with the objectives of the Organisation of African Unity (OAU), as well as the Lagos
Plan of Action (LPA) and the Final Act of Lagos (FAL) which envisaged that regional
economic communities would constitute building blocks upon which the creation of
an African Economic Community (AEC) would ultimately be erected”. The vision of
COMESA is thus to “be a fully integrated, internationally competitive regional eco-
nomic community with high standards of living for all its people ready to merge into
an African Economic Community””. COMESA’s strategy in attaining this vision has
been to emphasise economic integration through the removal of barriers to investment
and trade. Although good progress has been made in this regard, the next decade and
beyond will shift focus to development integration, where increased prominence will
be given to the supply side of integration — investment in the productive sectors. This
shift falls in line with both regional and global developments. Globalisation in general
and trade liberalisation under the WTO in particular, is encouraging the removal of
trade barriers and the opening up of markets. Full integration in COMESA is viewed
as a long-term objective, although in the short to medium-term, the programme focus

will be on the elimination of impediments to investment and trade’.

Stated in the COMESA Treaty is that member states shall create a customs union (CU)
between themselves within which customs duties and other charges imposed on im-
ports will be eliminated, non-tariff barriers and administrative obstacles to trade in the
region shall be removed, and a common external tariff (CET) will be established and
maintained in respect of all goods imported into member states from third countries™.
Member states shall apply the principles of most-favoured nation treatment as well as
national treatment’. Substantial progress on the creation of the customs union was
made in October 2000 when nine COMESA members” established a Free Trade Area
(FTA). Burundi and Rwanda joined the FTA in 2004, with a common external tariff
being established in the same year. Negotiations on the CU have been concluded with
a view to its launch within the first half of 20097¢. COMESA has also committed to the
implementation of programmes to enable the free movement of services, labour, and

capital between 2000 and 2025, ultimately leading to a monetary union.

There are currently 19 members in COMESA”?, some of which are members of other
trade blocs in Eastern and Southern Africa. Burundi is a member of the EAC and
COMESA, as are Kenya, Rwanda, and Uganda. Tanzania is the only EAC member
who is not part of COMESA, having withdrawn from the bloc in 2000. The DRC,
Madagascar, Malawi, Mauritius, Seychelles, Swaziland, Zambia, and Zimbabwe are
members of both SADC and COMESA; Angola, Botswana, Lesotho, Mozambique and
Namibia, members of SADC, have withdrawn from COMESA. Swaziland is unique
in that it is a member of three trade blocs: COMESA, SADC, and SACU.
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Services trade plays an important role in COMESA’s economy; between 2005 and
2007, value-added services contributed over 50 per cent to the region’s GDP*. It
was agreed at the 12th Meeting of the Council of Ministers on 30 November 2001
in Lusaka, Zambia that “the Secretariat should expedite the preparation of a frame-
work strategy paper on trade in services and that trade in services be an item for
consideration by the Trade and Customs Committee”®. The decision was made in
accordance with COMESA’s objective to create an integrated region in which goods,
services, capital, labour, and persons are able to move freely. The importance of serv-
ices trade within the global economy also inspired the decision. The trade body has
subsequently undertaken various programmes with the intention to facilitate trade
in services, including, but not limited to, air transport liberalisation; a COMESA
Carriers Licence; Harmonised Road Transit Charges; and the African Trade Insur-
ance Agency. Although these programmes do not in themselves constitute trade in
services, they are trade facilitation methods which contribute to the services indus-
try (COMESA 2008).

The 12th Meeting of the Trade and Customs Committee in Lusaka, Zambia in Feb-
ruary 2003 established a working group to initiate the development of a regional
Framework for Trade in Services in COMESA. The working group’s first meeting was
held in October 2003, at which members received information on GATS provisions
and the preparation and readings of schedules of services commitments (COMESA
2008). Various terms of reference were adopted to guide the group’s work, including
“[tlo review and to consider the nature of the process of liberalisation of trade in
services and to identify those actions that COMESA member states may need to take
in order to undertake such trade liberalisation”; “[tlo oversee the preparation of a
series of studies on the services sector and regional services trade”; and “[t]o recom-
mend to the Committee on Trade and Customs a work programme for COMESA and
to suggest how most effectively to allocate the work amongst the committee, working
group, other organs of COMESA and institutions in member states” (COMESA 2008).
Progress is being made on the preparation of a COMESA-wide services liberalisation
programme, which is to be submitted to the working group, the Trade and Customs
Committee, and finally the Council of Ministers for consideration (COMESA 2008).
Arecent meeting in April 2009 was to finalise a framework for services liberalisation

and provide a basis for the preparation of schedules by member states.

Within COMESA, Comoros, Eritrea, Ethiopia, Libya, Seychelles, and Sudan are not
members of the WTO and thus have not scheduled commitments under the GATS.
Of the remaining members who are not a part of SACU, SADC or the EAC, Egypt and

Djibouti have made commitments on services.

Trade is a key tool in social and economic development, as well as poverty reduc-
tion in Djibouti. Djibouti’s economy is heavily services-oriented, dominated by port
activities. The country is a net exporter of services, and the industry as a whole ac-
counts for some 87 per cent of real GDP, the highest in the region. The most impor-

tant subsectors are transport and communications, non-market services, trade and
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tourism, and banking and insurance. The share of transport in GDP, particularly port
services, is around 30 per cent and has grown steadily for over 20 years. The impor-
tance of this sub-sector for the economy is evident in Djibouti’s geostrategic position
at the crossroads of major sea and land routes for international trade (especially for
East Africa). The tourism sector has been hindered somewhat by competition from
other countries in the sub-region offering similar attractions, better infrastructure,
and a higher international reputation. The supply of services remains largely a state
monopoly, and the potential for trade in services remains under-exploited. Recent
reforms should enable the country to streamline its trade regime and prepare for full
participation in the COMESA Customs Union®.

Trade also plays an important role in Egypt’s economy, with exports of goods and
services being a motor for economic recovery in recent years. The country has tradi-
tionally been a net exporter of services, with services receipts substantially exceed-
ing merchandise exports. Egypt generally runs a strong surplus in services trade.
The services sector has a share of about 48 per cent in GDP, and is vital to Egypt’s
economy. The largest contribution to the sector is made by commercial and financial
services, although their share in GDP has been on the decline since 1997. Tourism
and transport along the Suez Canal provide important sources of foreign exchange
for the country, as well as remittances from Egyptians working abroad. Egypt has
been a WTO member since June 1995, and supports greater multilateral trade liber-
alisation within the services sector. Together with other developing nations, Egypt
submitted three communications to the WTO Council on Trade in Services in the
special session, with the aim to achieve greater liberalisation in services trade as
well as increased participation by developing country members®.

Only Egypt has made horizontal commitments. While supply through commercial
presence is subject to no limitations on market access, supply through the presence of
natural persons is restricted according to the Labour Code of 1981 and its executive
regulations. The entry and temporary stay of foreign natural persons necessary to the
supply of services in any entity is limited to 10 per cent of the total number of em-
ployed personnel, unless otherwise specified. There is also a horizontal commitment
on national treatment for the acquisition of land and/or real estate property: supply
through Mode 3 requires authorisation, with applications considered on the basis of
the evaluation of the specific projects for which the acquisition is requested as well
as in accordance with national policy objectives. In free zone areas, the acquisition of
land and/or real estate is unbound. Mode 4 supply has no limitations®.

Egypt has scheduled commitments to limitations in the financial services sector,
with a number of regulations in place which restricts the provision of such services
in the country. The country also adopted the Fifth Protocol in this sector. For all
insurance services, supply through Mode 3 is subject to an economic needs test. For
life, health, personal, and accident insurance and related services; non-life insur-
ance services; and reinsurance and retrocession, a commitment has been made such

that foreign and joint-venture companies are limited to carry out business in free
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zones, provided their activities are confined to the transactions carried out in con-
vertible currencies. There is, however, no maximum limit required on the foreign
shareholding in free zones. Foreign insurance companies’ branches and agencies are
not allowed, and in areas other than free zones, foreign capital equity is limited to

51 per cent of the total capital required for the company®*.

Legal cessions of the total transactions must be given to the Egyptian Reinsurance
Company according to percentages decided by the supervisory authority, and 5 per
cent of the company’s treaties to the African Reinsurance Company. This also ap-
plies to national treatment limitations on Mode 3 supply of life, health, personal,
and accident insurance and related services. These services, as well as non-life in-
surance services, also have limitations on supply through the presence of natural
persons. Market access limitations are such that qualified non-Egyptian directors are
allowed to operate for a five-year term which may be renewed. Their appointment
and renewal is subject to the approval of the Supervisory Authority. National treat-
ment limitations entail that non-Egyptian directors are required to have at least two

Egyptian understudies®.

For actuarial services, loss assessment, and consultancy services for risk and asset
management, supply through Mode 3 is subject to a market access limitation which
entails that foreign service suppliers must be authorised to perform the specific pro-
fession from a competent authority in their home country and registered in Egypt
for that purpose. There are no national treatment limitations on Mode 3, and Mode
4 has no limitations on service supply. In the banking services sector, various Joint-
Venture Banks (JVBs) have limitations on Mode 3 supply. These services include ac-
ceptance of deposits and other repayable funds; all types of lending; all payment and
money transmission services; guarantees and commitments; credit reference serv-
ices; money broking; and safekeeping of securities, among others. The market access
limitations entail that the share of non-Egyptian capital of JVBs and private banks
may exceed 49 per cent of the issued capital of any bank. On a non-discriminatory
basis, ownership of more than 10 per cent of the issued capital of any bank requires
the approval of the Central Bank of Egypt (CBE) Board of Directors, except in cases
of inheritance. Restrictions on supply through Mode 4 entail that a General Manager
should have banking experience in Egypt of at least ten years for banks established
in Egypt, other than branches of foreign banks. National treatment limitations on
Mode 3 require that foreign service suppliers offer on-the-job training for national
employees. Other financial services, including financial leasing and securities (un-
derwriting, brokerage, trading in securities, clearing and settlement, marketing and
market promotion, portfolio and investment management, establishment of collec-

tive investment funds, and venture capital) are not subject to any limitations®*.

Both Egypt and Djibouti have made commitments in the communications sector. In
Djibouti, telecommunications services are unbound on Modes 1, 2 and 4 for mar-
ket access and national treatment, while to operate under commercial presence re-

quires authorisation and is limited to public network concessionaire exclusively.
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The same limitations are found on voice telephone services and data transmission
by dedicated links (including by satellite); mobile telephone services using radio-
electric modulation of telephony channels; circuit-switched data transmission and
telex services; and telegraph services, among others. For electronic message services
and electronic mail with automatic translation, cross-border supply is limited to the
public network specialised link. Supply through commercial presence requires es-
tablishment and prior government authorisation with a limitation on operators, and
access fees are to be paid to the public network concessionaire. Mode 4 is unbound
on both market access and national treatment®.

Egypt’s commitments on telecommunications, which do not include services sup-
plied for distribution of radio or television programming for direct reception by
service consumers, have a number of market access limitations on supply through
commercial presence. Licences are required for the provision of all telecommuni-
cation services in the country, and are to be granted only to registered companies
by the Telecommunications Regulatory Authority subject to consultations between
Egypt and members of the WTO. Licences providing international data communi-
cation services require the lease of international private lines from Telecom Egypt
throughout the period of exclusivity. Companies working in the telecommunica-
tions sector are also required to train local human resources. Egypt has, in addition
to these and other commitments in the sector, adopted the reference paper on basic

telecommunications (the Fourth Protocol)®.

Stated in the COMESA Treaty is that member states shall cooperate in the develop-
ment of transport and communications. To this end, “[t|he member states undertake
to evolve coordinated and complementary transport and communications policies,
to improve and expand the existing links and establish new ones as a means of fur-
thering the physical cohesion of the member states, so as to facilitate movement of
inter-state traffic and to promote greater movement of persons, goods and services
within the common market”®. This includes cooperation in, inter alia, roads and
road transport; railways and rail transport; air transport; maritime transport and
ports; multimodal transport; postal services; telecommunications; and radio and tel-

evision®’.

Transport services are subject to limitations in Egypt. For international maritime
transport of passengers and freight, commercial presence is only allowed for joint-
venture companies, and foreign capital equity should not exceed 49 per cent. For
supply through the presence of natural persons, 95 per cent of the crew are required
to be nationals, and their wages and salaries should not be less than 90 per cent of
the total paid up wages and salaries. The Chairman and majority of the Board of Di-
rectors must be nationals. Port dredging, a supporting service for maritime transport,
has a foreign capital equity limit of 75 per cent. At least 25 per cent of both the per-
sonnel and members of the Board of Directors are also required to be nationals®.
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Both countries have made commitments in the tourism and travel-related services
sector. Djibouti has made commitments only on restaurants and hotels, such that
there are no limitations on Modes 1 through 3 while limitations on Mode 4 are
unbound except for measures affecting senior executives and specialists who pos-
sess knowledge essential for the provision of the service®. Egypt has more exten-
sive commitments, focused on supply through commercial presence. For hotels and
motels, casino hotels, resort hotels and accommodation facilities, as well as full
service restaurants, fast food restaurants and cafeterias, an economic needs test is
to be performed which yields a licence to operate in the country. Limitations on the
total number of services operations that can be performed depend on the economic
needs test requirement. These limitations also relate to tour operators, packagers
and wholesalers, and travel agencies. Casino services can be provided only through
5-star hotels (where gambling is allowed only for foreigners), and foreign capital
equity should not exceed 49 per cent in projects to be established in Sinai. Limita-
tions on national treatment entail the training of Egyptian employees by the foreign

natural persons within the terms of the contract®.

Egypt has also made commitments in the construction and related engineering serv-
ices sector, with regards to construction work for civil engineering. The services
covered are the building of bridges, elevated highways, tunnels and subways; wa-
terways, harbours, dams and other water works; long distance pipelines, commu-
nication and power lines (cables); and construction for mining and manufacturing.
Supply through Modes 1 and 2 is unbound due to lack of technical feasibility, while
Mode 3 is allowed only through joint-venture companies. Foreign capital equity is
bound at 49 per cent of the total capital required for the project. There are no limita-
tions on supply through Mode 4. Djibouti has also placed limitations in the recrea-
tional, cultural, and sporting services sector: full commitments have been made on

underwater diving centres®.

In addition to the sector-specific commitments as outlined above, Egypt has also
committed Article II MFN exemptions. In all sectors, full national treatment is ex-
tended to foreign personnel of the following countries: Greece, Iraq, Jordan, Libya,
Qatar, Sudan, the United Arab Emirates (UAE), and possibly others. The measure
has been put in place to ensure the opening of markets in the aforementioned coun-
tries, as the major trading partners do not accord the Egyptian nationals satisfactory
opportunities. Exemptions have also been indicated in the supply of road transport
(passenger and freight) services, as well as audiovisual services (cooperation agree-
ments)s,
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ary 2003. Geneva.
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Appendix:

Table 1: Services, value added (percentage of GDP)* in East, Central and Southern Africa®
Country/Region 2000 2005 2006 2007
Botswana 39 44 43 43
Lesotho 4 41 40 4
Namibia 61 60 58 59
SA 65 67 66 66
Swaziland 40 46 45 45
SACU 49.2 51.6 50.4 50.8
Angola 22 20 21 22
DRC 30 28 27 29
Madagascar 57 56 57 58
Malawi 43 47 46 45
Mauritius 63 66 68 70
Mozambique 54 48 46 45
Seychelles 68 70 n 69
Tanzania 39 37 37
Zambia 52 48 46 40
Zimbabwe 57 57
SADC 48.73 49 47.92! 43.62'
Burundi 41 45
Kenya 49 54 54 58
Rwanda 40 47 45 50
Uganda 42 49 51 53
EAC 42.2 46.4 46.75' 53.67'
Comoros 40 38
Djibouti 81 80 80 79
Egypt 50 49 48 51
Eritrea 62 55 60 58
Ethiopia 38 40 39 40
Libya
Sudan 37 39 39 4
COMESA 49.4 50.78! 51.73! 52.41
Cameroon 42 50 48 52
Central African Republic 31 29 29 28
Chad 46 25 25 32
Republic of Congo 23 27 26 35
Equatorial Guinea 4 3 3 3
Gabon 38 34 34 37
CEMAC 30.67 28 27.5 31.17

Missing data

1 Totals are approximate due to insufficient data
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Value added is the net output of a sector after adding up all outputs and subtracting
intermediate inputs. It is calculated without making deductions for depreciation of
fabricated assets or depletion and degradation of natural resources. The industrial
origin of value added is determined by the International Standard Industrial Clas-
sification (ISIC), Revision 3. Services correspond to ISIC divisions 50-99 and in-
clude value added in wholesale and retail trade (including hotels and restaurants),
transport, government services, financial services, professional services, personal
services such as education, health care, and real estate services. Also included are
imputed bank service charges, import duties, and any statistical discrepancies noted

by national compilers as well as discrepancies arising from rescaling.

Table 2: The role of services in economic activity and trade, averages 2000-2002,
percentages®

Services Commercial services trade Commercial services trade
value addes to GDP ratios to GDP ratios
% of GDP exports imports exports imports
Angola 23.58 2.29 29.22 2.88 46.41
Botswana 50.12 6.77 9.85 12.78 23.69
Burundi 31.16 0.40 5.10 6.28 24.06
Comoros 4718 13.22 9.98 65.32 3410
Djibouti 82.10 12.93 9.21 69.22 20.90
Eritrea 61.23 14.73 3.96 72.44 473
Ethiopia 44.16 6.43 8.12 46.35 26.90
Kenya 69.94 6.67 5.77 27.89 17.16
Lesotho 40.12 428 5.26 10.70 5.48
Madagascar 55.67 5.82 8.88 24.97 30.80
Malawi 47.12 2.4 10.59 9.22 27.10
Mauritius 4218 25.42 17.22 40.78 28.58
Mozambique 45.61 8.49 14.71 33.97 32.61
Namibia 59.48 6.77 8.31 15.59 16.87
Rwanda 37.54 2.55 6.71 36.82 33.32
Seychelles 68.10 44.10 27.33 56.84 32.27
Sudan 41.76 0.41 4.99 2.99 28.90
Swaziland 37.87 11.43 15.10 13.25 15.48
Tanzania 39.26 6.37 6.69 43.49 29.90
Uganda 4441 3.69 8.34 31.38 32.49
Zambia 52.12 3.28 9.46 13.13 25.00
Zimbabwe 57.76 217 3.50 12.51 16.69
Egypt 50.20 9.60 6.79 56.58 31.63
South Africa 64.80 4.02 4.60 12.93 16.71
SADC 52.49 4.80 7.12 14.24 22.23
COMESA 44.45 7.01 7.69 32.61 29.60
ACP 4713 122 8.76 19.54 23.80
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Endnotes

Japan 67.45 1.65 2.56 14.62 25.58
United States 74.65 2.72 2.07 27.36 15.05
EU (15) 61.88 3.56 3.42 33.86 32.69

Note: EU(15) trade refers to extra-EU trade, the value in the first column for Djibouti
is the value for the year 2000, for the United States the average for 2000-2001.
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11
12

13
14
15
16
17
18
19
20

Available online at: www.worldbank.org

The rationale for including services in an FTA, and specifically the proposed Tripar-
tite FTA, are not spelt out here.

Final Communiqué of the COMESA-EAC-SADC Tripartite Summit of Heads of State and
Government, 22 October 2008, p. 1. Available online at: http://www.tralac.org/cause_
data/images/1694/FinalCommunique Kampala 20081022.pdf

The proposal is that the FTA will consist of 26 countries from the three RECs: Angola,
Botswana, Burundi, Comoros, Democratic Republic of Congo, Djibouti, Egypt, Erit-
rea, Ethiopia, Kenya, Lesotho, Libya, Madagascar, Malawi, Mauritius, Mozambique,
Namibia, Rwanda, Seychelles, South Africa, Sudan, Swaziland, Tanzania, Uganda,
Zambia, and Zimbabwe.

It is important to note that air transport is effectively excluded from the General Agree-
ment on Trade in Services (GATS) and usually from RTAs as well.

Air transport may of course be included, if the member states so wish.

General Agreement on Trade in Services (Uruguay Round Agreement, Annex 1B).
Available online at: http://www.wto.org/english/docs_e/legal_e/26-gats_01_e.htm
GATS Article XVI. The measures listed comprise four types of quantitative restric-
tions (sub paragraphs a—d), limitations on forms of legal entity (e), and limitations on
foreign equity participation (f).

GATS Article XVII. Unlike for market access, this Article does not contain an exhaus-
tive list of the types of measure which would constitute limitations on national treat-
ment.

WTO document: S/L./92, 28 March 2001

General Agreement on Trade in Services: Preamble

Although SACU is not specifically recognised as a participating REC in the Tripartite
configuration, it is included separately here since all SACU member also belong to
SADC, and SACU has an agreement which may influence the services agendas of its
members.

WTO document: WT/TPR/S/114, 24 March 2003

Article 31 of the SACU Agreement

WTO document: WT/TPR/S/114/ZAF, 24 March 2003

WTO document: WT/TPR/S/114/BWA, 24 March 2003

World Development Indicators Database, September 2008. See Appendix

World Development Indicators Database

WTO document: WT/TPR/G/114, 24 March 2003

WTO document: WT/TPR/S/114/ZAF, 23 March 2003
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WTO documents: S/DCS/W/BWA, S/DCS/W/LSO, S/DCS/W/NAM, S/DCS/W/ZAF, S/
DCS/W/SWZ; 24 January 2003

WTO document: S/DCS/W/BWA, 24 January 2003

WTO document: S/DCS/W/ZAF, 24 January 2003

WTO documents: S/DCS/W/BWA, S/DCS/W/NAM; 24 January 2003

WTO documents: S/DCS/W/BWA, S/DCS/W/LSO; 24 January 2003

WTO documents: S/DCS/W/LSO, S/DCS/W/ZAF; 24 January 2003

WTO document: S/DCS/W/LSO, 24 January 2003

WTO documents: S/DCS/W/LSO, S/DCS/W/ZAF, S/IDCS/W/SWZ; 24 January 2003
WTO documents: S/DCS/W/BWA, S/DCS/W/LSO, S/DCS/W/ZAF; 24 January 2003
WTO document: S/DCS/W/NAM, 24 January 2003

WTO documents: S/DCS/W/BWA, S/DCS/W/LSO; S/DCS/W/ZAF; 24 January 2003
WTO document: S/DCS/W/SWZ, 24 January 2003

WTO documents: S/DCS/W/ZAF, S/DCS/W/SWZ; 24 January 2003

Information obtained from the SADC website. Available online at: www.sadc.int

Angola, the Democratic Republic of Congo (DRC), Madagascar, Malawi, Mauritius,
Mozambique, Seychelles, Tanzania, Zambia, and Zimbabwe

WTO document: WT/TPR/S/114, 24 January 2003

SADC Free Trade Area (FTA) website. Available online at: www.sadc.int/fta

SADC Protocol on Trade, Article 23. In WTO document: WT/REG176/1, 8 October
2004

www.sadc.int

World Development Indicators Database, excludes Tanzania and Zimbabwe

WTO documents: S/DCS/W/LSO, S/DCS/W/BWA; 24 January 2003

Botswana, Lesotho, Namibia, and South Africa are among these countries, and all are
members of both SADC and SACU. Commitments have been outlined for these coun-
tries in the previous section. Seychelles has not scheduled any commitments as it is
not a member of the WTO.

WTO document: S/DCS/W/MUS, 24 January 2003

WTO document: S/DCS/W/ZWE, 24 January 2003

WTO documents: S/DCS/W/MWI, S/DCS/W/MUS, S/DCS/W/ZMB, S/DCS/W/ZWE; 24
January 2003

WTO document: GATS/SC/103, 30 August 1995. (Communication from Zaire, now
the DRC)

WTO documents: GATS/SC/103, 30 August 1995; S/DCS/W/MUS, 24 January 2003
WTO documents: S/DCS/W/MWI, S/DCS/W/ZMB; 24 January 2003

WTO document: S/DCS/W/AGO, 24 January 2003

WTO documents: S/DCS/W/MOZ, S/DCS/W/MWI; 24 January 2003

MFN exemptions applicable in South Africa and Swaziland have been listed in the
previous section

WTO documents: S/DCS/W/ZWE, S/DCS/W/LSO; 24 January 2003; GATS/SC/103, 30
August 1995

MFN exemptions for Angola. Retrieved from WTO Trade in Services database

WTO documents: S/DCS/W/AGO, S/DCS/W/ZWE, S/DCS/W/ZMB; 24 January 2003
WTO documents: S/DCS/W/AGO, S/DCS/W/MOZ, S/IDCS/W/SWZ, S/IDCS/W/TZA; 24
January 2003 and GATS/SC/103, 30 August 1995

WTO document: GATS/SC/51, 5 April 1994
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60
61
62
63
64
65
66
67
68
69
70

71

72

73

74
75
76
77

78

79

80
81

82
83
84
85
86
87
88
89

Information obtained from EAC website. Available online at: www.eac.int

EAC Treaty - 1999. Chapter 15. Available online at: https://www.givengain.com/
unique/tralac/pdf/20060606 _EAC_treaty.pdf

EAC Development Strategy 2006-2010: Annex 1.16. Available from EAC website
WTO document: WT/TPR/S/171/KEN, 20 September 2006

WTO document: WT/TPR/S/171/UGA; 20 September 2006

WTO document: WT/TPR/S/171/UGA, 20 September 2006

WTO document: WT/TPR/S/171/TZA, 20 September 2006

WTO document: WT/TPR/G/171, 20 September 2006

WTO documents: WT/TPR/S/171/KEN, WT/TPR/S/171/TZA; 20 September 2006
WTO document: WT/TPR/S/113, 5 March 2003

WTO document: WT/TPR/S/129, 13 April 2004.

WTO documents: WT/TPR/S/129, 13 April 2004; WT/TPR/S/113, 5 March 2003
WTO document: WT/TPR/S/171, 20 September 2006

Angola, Burundi, Comoros, the Democratic Republic of Congo, Djibouti, Eritrea, Ethio-
pia, Kenya, Lesotho, Madagascar, Malawi, Mauritius, Mozambique, Namibia, Rwanda,
Seychelles, the Somali Democratic Republic, Sudan, Swaziland, Tanzania, Uganda,
Zambia, and Zimbabwe

COMESA Treaty, Article 188. Available online at: http://about.comesa.int/attach-
ments/comesa_treaty_en.pdf

Information obtained from the COMESA website. Available online at: http://about.
comesa.int/

About COMESA - Vision and Mission. Available online at: http://about.comesa.int/
lang-en/overview/vision

http://about.comesa.int/

COMESA Treaty, Chapter Six: Article 45

COMESA Treaty, Chapter Six: Articles 56 and 57

Djibouti, Egypt, Kenya, Madagascar, Malawi, Mauritius, Sudan, Zambia and Zimba-
bwe

Launch of COMESA Customs Union postponed, e-COMESA Newsletter, Issue 180. 14
November 2008.

Burundi, Comoros, the Democratic Republic of Congo, Djibouti, Egypt, Eritrea, Ethio-
pia, Kenya, Libya, Madagascar, Malawi, Mauritius, Rwanda, Seychelles, Sudan, Swa-
ziland, Uganda, Zambia, and Zimbabwe

World Development Indicators Database, excluding Libya

Paragraph 167, document COM/CM/XII/2. In COMESA (2008), Trade Performance. Avail-
able online at: http://programmes.comesa.int/index.php?option=com_content&view=articl
e&id=52&Itemid=62&lang=en

WTO document: WT/TPR/S/159, 23 January 2006

WTO document: WT/TPR/S/150, 28 June 2005

WTO document: S/DCS/W/EGY, 24 January 2003

WTO document: GATS/SC/104, 30 August 1995

COMESA Treaty, Chapter Eleven: Article 84

COMESA Treaty, Chapter Eleven

World Development Indicators database, September 2008

Jansen 2006
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here has been much written on the issue of overlapping regional economic or-

ganisations in Eastern and Southern Africa and the impact this has on the pace
and structure of regional integration. Solutions to challenges of overlapping mem-
berships and overlapping mandates of the Regional Economic Communities (RECs)
of COMESA, EAC and SADC have been proposed, ranging from countries choosing
one REC to remain a member of, closing down a REC and merging the RECs, but
none of these proposed solutions have been acceptable to the majority of countries
that created the three RECs in the first place.

There are a number of reasons as to why countries in sub-Saharan Africa initially
created the RECs and why they would wish to remain as members of more than
one REC. Over time the areas of intervention of each of the RECs have evolved so
that now the three RECs under consideration — the Common Market for Eastern and
Southern Africa (COMESA); the East African Community (EAC); and the Southern
African Development Community (SADC) — have relatively similar mandates, mean-
ing that not only are memberships overlapping but so are mandates. This, in itself
would not be much of a problem (except in terms of wasted financial resources and
time of experts and the public sector) if the mandates were addressed in a uniform
way. For example, all three RECs are at various stages of implementing their own
Free Trade Agreements (FTAs) and if these were the same, in terms of rules of origin
and product coverage, there would be no real problem. But the reality is different.
The reality is that each REC has its own ways of determining origin compliance and
its own list of product coverage. In addition, each REC has, in some but not all cases,
different trade facilitation instruments, meaning that either trade facilitation is not
as effective as it could be, or that countries are not in compliance with one or more
of the trade facilitation measures they have agreed to as members of the RECs.

The secretariats of the RECs operate under instruction from their member states
and can only implement policies and programmes as determined by the member
states through the REC policy organs. However, although the member states of the
RECs have not been able to resolve the issue of overlapping mandates and member-
ships, they have taken steps to mitigate problems caused by these overlaps. One of
the more significant actions taken is an instruction to the REC Secretariats to work
closely together in terms of implementation of policies and programmes so that the
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RECs can learn from the experiences of each other; can avoid duplication as much
as possible; and avoid implementation of contradictory policies.

This inter-REC coordination process has been formalised as the Tripartite Process
and, as part of this process, the COMESA-EAC-SADC Tripartite Heads of State met
in Kampala, Uganda on 22 October 2008 and decided on a number of issues, includ-
ing the following:

¢ A programme of harmonisation of trading arrangements amongst the three
RECs, free movement of business persons, joint implementation of inter-re-
gional infrastructure programmes as well as institutional arrangements on the
basis of which the three RECs would foster cooperation.

¢ The three RECs should immediately start working towards a merger into a
single REC with the objective of fast tracking the attainment of the African
Economic Community (AEC) and the development of a roadmap by the three
secretariats for the implementation of this merger.

The Heads of State also approved:

¢ The expeditious establishment of a Free Trade Area (FTA) encompassing the
member states of the three RECs with the ultimate goal of establishing a single
customs union.

¢ The development of joint programmes that enhance cooperation and deepen
coordination in industrial and competition policies, financial and payment
systems, development of capital markets and commodity exchanges.

¢ The preparation of coordinated and harmonised positions on the Economic Part-
nership Agreement (EPA) negotiations and other multilateral negotiations includ-
ing the World Trade Organisation (WTO) Doha Development Round Negotiations.

In the area of infrastructure development, amongst other issues, the Heads of State
directed the three RECs to effectively coordinate and harmonise within one year:
Regional Transport Master Plans; Regional Energy Priority Investment Plans and the
Energy Master Plans; and to develop joint financing and implementation mecha-
nisms for infrastructure development.

One of the main contributors to high production costs in the Eastern and Southern
African region is the high costs of transport. For example, between October and
December 2008 it cost just under US$7,000 to ship a twenty-foot container from the
port of Durban to Lusaka, including the costs of transport, customs clearance, cargo
dues, acquittals and empty container return. This is four to five times the cost of
shipping a container from Japan to Durban. If producers continue to face such high
production costs in land-locked African countries, and in areas that are far away
from the ports even in countries with a coastline, they will be reluctant to invest,
for obvious reasons. It is, therefore, imperative that costs of production are reduced
and, in reducing costs of production, transport costs are reduced so that economic
growth, job creation and poverty reduction can take place.
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The solutions to regional transport problems in Africa are holistic. This means that
it is necessary to make improvements in physical infrastructure (roads, rail, and
ports) while also sequentially aligning and harmonising countries’ trade and trans-
port policies, procedures, and regulations (i.e. those measures conventionally re-
ferred to as trade facilitation).

Trade facilitation challenges and opportunities in the region with specific
reference to the North-South Corridor

Road transport

88

The Eastern and Southern Africa regional transport sector is characterised by a high-
ly competitive, deregulated private road transport system competing openly with
rail services, which has led to a marked shift in general freight volumes from rail to
road resulting in lower transport costs. The shift in traffic is also partly due to rela-
tively high rail tariffs and unreliable service, both attributed to poor management,
inadequate use of assets and poor costing practices. The permissible gross vehicle
mass of 56 tons for road transport is one of the highest in the world, and has the ef-
fect of further increasing the competitiveness of road against rail and also of signifi-
cantly increasing the cost of road maintenance.

Most of the freight that moves along the North—South Corridor into or out of the
ports of Dar es Salaam or Durban is by road and this is especially true for the route to
Durban. The reason for this is because road transport is more flexible, more reliable
and usually cheaper per ton/kilometre than rail transport and this will remain the
case until investments in railways have taken place to allow improved management

and infrastructure to be put in place.
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Figure 1: The roads within the North-South Corridor
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Figure 2 is a schematic of the distances and journey times by road (and waiting times
at borders) between the main towns on the North—South Corridor:

Figure 2: The distances and journey times by road (and waiting times at borders) between
the main towns on the North-South Corridor
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(Note: Distances are for southbound traffic — times are averages)

Table 1: Border post delays at Chirundu

Vehicles types Travel direction Delays (in hrs)
- . . North-bound 1
Passenger cars, Buses, Mini-buses, Light vehicles
South-bound 1
North-bound 28.5
Refrigerated trucks, Oil tank
efrigerated trucks, Oil tankers South-bound .
Heavy trucks, Containerised North-bound 405
RS, South-bound 205

Average travel times and average border crossing times vary considerably by type of
cargo (break bulk, containers, tankers, perishable goods, etc— see Table 1); by direc-
tion travelled; by whether in transit or not; by whether the computerised systems are
functioning; by whether all papers are in order, etc. From Figure 2 it can be seen that
the journey from Kolwezi to City Deep (in Johannesburg which is an Inland Container
Depot) takes on average 15 to 20 days for general cargo (i.e. not refrigerated or danger-
ous goods), with 10 to 15 days in down time at the border crossings. If the transporter
chooses to use the route through Botswana his pay load will be restricted! because the
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ferry at Kazungula across the Zambezi has a maximum gross vehicle mass (GVM) of 45
tons, compared to the maximum GVM of 56 tons for the road network as a whole. In
addition, the journey time is longer and the time saved at border crossings is minimal,
if any. The same is true if a transporter chooses to cross into Botswana at Kazungula
and into South Africa at Labatse (Gaborone) instead of Martins Drift. Some transport-
ers using the Botswana route are now by-passing the delays at Kazungula by going fur-
ther west to cross the Zambezi over the new bridge at Katima Mulilo and then coming
back east into Botswana via Ngoma. Even with the additional distance, the additional
border crossing (and associated additional charges), some transporters reduce costs in
this way, by avoiding the waiting times associated with the Kazungula ferry. This is
because the standing costs for a 56-ton vehicle is between US$200 and US$400 a day,

depending on the configuration of the vehicle.

Trucks coming from Malawi to City Deep (and from City Deep cargo will go to ports
in South Africa or Mozambique) must cross the suspension bridge over the Zambezi
at Tete in Mozambique and, as this bridge is in urgent need of repair or replacing, it
has a maximum GVM of 48 tons in place (in theory at least, although there is anec-
dotal evidence to suggest that trucks with higher GVMs of 48 tons are crossing the
bridge). This means that all road traffic from Malawi to South Africa, which is the
route used mainly for Malawi imports and exports, should be carried on trucks with
a GVM of 48 tons, which would add significant trade costs to Malawi. Although
times and distances for Malawi traffic are not shown in Figure 2, a similar story
prevails — the distance between Lilongwe and City Deep is about 1,900 km which,
travelling at an average speed of 60 km per hour and driving at 8 hours per day,
should take less than four days. However, the maximum number of journeys a truck
can do on this route, if all goes well, is two a month, with most time spent waiting
rather than travelling.

The easiest and quickest way to reduce the costs of transport along the North—South
Corridor is to reduce the time taken in journey times. This can be done mainly
through reducing the time taken at border posts. Converting border posts into one-
stop border posts, requiring infrastructure upgrades as well as system upgrades and
streamlining, is anticipated to reduce waiting times at borders by at least half.

However, it is not enough just to address border post issues. Significant savings can
be made by upgrading the road and bridge infrastructure. It is true to say that most
of the North—South Corridor (NSC) road network is in reasonable condition but the
cost of maintenance is high and there are some sections that need urgent upgrad-
ing. There are also river crossings (at Kazungula and at Tete in particular) that need
new bridges. If these road and bridge infrastructure upgrades are done, not only will
there be savings brought about in reducing queues (with long queues at both the
ferry crossing at Kazungula and the bridge at Tete) but there will be savings in run-
ning times for trucks, lower costs of truck maintenance and from fewer accidents.
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Finally, reductions in journey times and in the cost of trade can also be made with
the improvement of existing trade facilitation measures, the introduction of new
trade facilitation measures and the implementation of agreed trade facilitation meas-

ures by countries that the NSC services.

Trade facilitation measures

Trade facilitation is recognised as an effective way of reducing the cost of doing busi-
ness and generally lowering transaction costs in international trade. Trade facilita-
tion is part of the Doha Development Agenda (DDA) of the World Trade Organisation
(WTO), but negotiations are limited to Articles V (Freedom of Transit), VIII (Fees and
Formalities connected with Importation and Exportation) and X (Publication and
Administration of Trade Regulations) of the General Agreement on Tariffs and Trade
(GATT) 1947. Although it is important to address these issues in the framework of
the DDA negotiations, if trade facilitation instruments are to assist in reducing trans-
border costs, they will have to be a lot more encompassing than those being negoti-
ated at the multilateral level. This is an argument to take a wider perspective when
addressing trade facilitation at a regional level rather than an argument to request an

expansion of the negotiations on trade facilitation at the multilateral level.

The member states of COMESA, EAC and SADC have devised and have been imple-
menting, through the RECs, a number of important trade facilitation measures over
the last few years and these apply to all corridors. These trade facilitation measures,
described in their broadest sense as non-tariff measures to alleviate procedural con-
straints faced by traders in order to facilitate cross-border trade, have had a signifi-
cant impact on improving the trading environment. However, there are also ways in
which existing trade facilitation measures could be improved, either in the way that
they are implemented, implying a harmonisation process between countries and
RECs, and, in some cases, in the way they are designed to take account of technology
changes or simply of changing circumstances.

The main regulatory and trade facilitation measures that are used by the RECs to

facilitate cross-border trade include the following:

Regulatory and competitive environment
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The regulation of the safety and environmental aspects (including oil spillage, dis-
posal of dredged material, handling of dangerous cargoes and dealing with distressed
vehicles) of the regional transport sector are generally well-defined and covered by

international conventions and national legislation and procedures.
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Ideally, the regional transport sector should function in a manner which requires
the minimum amount of economic regulation or is mainly self regulating in a truly
competitive and harmonised environment. To a certain extent, this is the case for
regional road transport where there is open competition from a multitude of regional
operators but with a degree of protection still existing in the application of cabotage
rules (the transport of goods on the domestic market by foreign registered opera-
tors) and restrictions on third country operators (the transport of goods along routes
which do not pass through the country of registration). The continued application
of these rules requires performance monitoring and regulation. The policy docu-
ments (protocols and treaties) of COMESA, SADC and EAC have stated objectives
of removal of all these constraints or barriers, but a high degree of harmonisation of
regulations and policies will be required before this can be implemented. Import
regulations, duties, fuel prices, operating conditions, and so on, must all be similar

if all barriers are to be removed, otherwise competitive advantages will arise.

Road safety

The sub-Saharan Africa Transport Program (SSATP) estimates that, although Africa
does not have the highest number of road accident related deaths in absolute num-
bers, the traffic-related mortality rate per capita is the highest in the world at 28.3
deaths per 100,000 of population.

The road crash cost in Africa is estimated at US$3.7 billion. Studies have indicated that
the rate of return on investment to reduce crashes may be very high and that there is
clearly a motivation to implement crash reduction measures. Since the costs of crashes
are not carried by one particular organisation, none of the relevant sectors have identi-
fied road safety as its main priorities, for example the key priority in the transport sec-
tor is maintenance and the key priority in the health sector is HIV/AIDS.

Road Safety is a priority area of concern for SSATP and efforts need to be made to
improve road safety along the North—South Corridor, both through SATTP and other
road safety initiatives. South Africa is a focus country for the Global Road Safety Part-
nership and the COMESA-EAC-SADC Tripartite has put emphasis on road safety.

Combating HIV/AIDS

There are a number of initiatives that are used to combat HIV/AIDS along the North—
South Corridor, including programmes under the Corridors of Hope, the North Star
Foundation and SSATP operations targeting HIV/AIDS.

The North Star Foundation’s Wellness Centres are being rolled out in all major sub-

Saharan transport corridors and a number of wellness centres are already opera-
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tional along the North—South Corridor, including wellness centres on both sides of
Chirundu, at Mesina and at Beit Bridge?.

The North—South Corridor was the first corridor targeted by SSATP operations on
HIV/AIDS prevention. A baseline study supported by SSATP is being carried out
along the corridor to assess vulnerable groups and communities, and identify miti-
gation measures to be carried out. SSATP work on HIV/AIDS prevention will ex-
pand to the North—South corridor as well.

The Corridors of Hope programme was initially designed to proliferate and strength-
en condom social marketing activities for the prevention of HIV/AIDS at key cross-
border locations in Zambia and Zimbabwe, and has since been extended into Le-
sotho, Namibia, Mozambique, South Africa and Swaziland. Activities focus on the
five highest-risk target groups: commercial sex workers, truckers, informal traders,
uniformed officials, and adolescent girls.

One-stop border posts

9%

The African Union (AU) and the New Partnership for Africa’s Development (NEPAD)
have agreed on the need to establish one-stop border posts as a way to reduce costs

of cross-border trade in goods.

A one-stop border post is a border post shared by border officers from two adja-
cent countries to conduct joint cross-border and security clearance procedures. It
is seen as a practical way to reduce duplication of controls and so reduce the clear-
ance processing times and costs involved in crossing borders by unifying border
control processes within a single sequence and reduce opportunities for fraudulent

exchanges of invoices.

Along the North—South Corridor the RECs, with COMESA as the lead agency, are
piloting a one-stop border post at Chirundu, the border post between Zambia and
Zimbabwe. The governments of Zambia and Zimbabwe have provided the political
support needed to implement a one-stop border post and implementation is done
under a bilateral agreement. Under guidance from the RECs and with assistance
from the Japan International Cooperation Agency (JICA) and the United Kingdom’s
Department for International Development (DFID), the two governments have: con-
structed a new bridge over the Zambezi river (financed by JICA) new buildings;
passed national legislation needed to allow a one-stop border post to operate (in-
cluding national legislation to allow extra-territorial exercise of powers by officials
from both countries to perform their functions in a foreign country and allowing
the declaration of common areas of control and harmonisation of roles, powers and
responsibilities of officials with an interest in border control); and implemented a
single operating procedure that allows all exit and entry documentation to be sub-

mitted in a consolidated manner and only once.
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The economic and social benefits of a fully functioning one-stop border post at
Chirundu are linked to the time saved at the border post (which will be measured in
days as opposed to hours for commercial freight). The economic benefits include a
reduction in the cost of transport® which, in turn, will reduce the cost of imports and
exports, leading to firms and producers in countries along the North—South Corridor
becoming more competitive. This should promote economic growth and employ-
ment creation and so create an environment in which across-the-board poverty alle-
viation can take place. The social benefits include a reduction in the infection rates
of HIV/AIDs and other sexually transmitted diseases. The relatively large number of
truck drivers spending days at Chirundu with little to do except wait for their docu-
mentation to be cleared attracts a proportionately large number of sex workers to
the border post area, resulting in high infection rates amongst drivers and the local
community. Reducing the time needed to cross a border should result in a reduction
in infection rates, although other measures are also required.

Good progress is being made in rolling out the one-stop border post at Chirundu and
it is expected to be in operation as a one-stop border by the fourth quarter of 2009.
The lessons learned at Chirundu and the national legislation passed should allow
faster and smoother roll-outs of one-stop border posts at other border posts along
corridors and this will in turn lead to higher economic and social benefits accruing
to the region as a whole.

Simplification and harmonisation of customs procedures and legislation

To make processing of documentation quicker, it is necessary to harmonise customs
practices, procedures and legislation, such as bringing countries onto the GATT val-
uation system; ensure countries are on the same version of the Harmonised System
of Customs Classification; simplify and harmonise temporary admission, re-expor-
tation and transit procedures; harmonise exemption and other duty relief measures;
dispense with all pre-shipment inspections; and adopt regional anti-dumping and

countervailing duty regulations, etc.

A programme to put the harmonisation process into operation is underway. It main-
ly consists of activities that are part of a coherent inter-regional programme which
is being implemented by national customs administrations with the support of re-
gional economic communities. The various components of this programme include

activities aimed at:

¢ synchronising customs laws, procedures, documentation and practices to en-
sure they conform to international conventions and best practices

¢ systematically removing trade facilitation bottlenecks that currently exist in
the region

¢ enhancing the comprehension in customs administrations of trade facilita-
tion issues to elevate trade facilitation as one of their key functions
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¢ providing platforms for customs administrations to share modernisation ex-
periences and to learn from each other

¢ developing common risk management capabilities and strategies for their im-
plementation

¢ developing common guidelines for conducting post clearance audits

¢ developing regional toolkits for various initiatives such as management of
border posts, risk management, establishment of one-stop border posts, etc.

¢ developing joint training programmes and building capacity in pertinent cus-
toms and related areas

¢ raising the levels of customs administrations’ integrity and adopting of a pro-

customer care culture.

Regional customs bond guarantee schemes

A regional customs bond guarantee would eliminate the avoidable administrative
and financial costs that are associated with the current practice of nationally ex-
ecuted customs bond guarantees for transit traffic. At present transporters transiting
through a country to get to another country need to take out a customs bond at least
equal to the duty which would be payable on their cargo. When they prove that the
cargo has actually left that customs territory, the bond is released. However, the proc-
ess of releasing bonds takes time so large amounts of money are tied up in the system
of national bonds. This, plus the fact that it costs money to issue a bond, means that
the cost of transport is higher than it needs to be if a system were found that would
replace the national bond system. SADC and COMESA are working on the develop-
ment of a regional customs bond. There are both slight and fundamental differences
between the two systems and the challenge is to implement a harmonised system
so that the end result is a single regional customs bond system. If one country along
a transport route operates a different bond guarantee system to that operated by its

neighbours then the benefits of the regional system are greatly reduced.

Harmonising and enforcing axle load and vehicle dimension limits

9%

All roads are designed for specific maximum usage and, as such, it is important to
set limits on the mass or weight (axle loading) and physical dimensions of vehicles
using the road network. The setting of these limits and their enforcement ensures
that vehicles do not operate outside the pavement design parameters of the road
network and so limits the wear and tear on the roads and also maintains a certain

standard of road safety.

Member states of the RECs have agreed to harmonise axle loads, which are specified
by the gross vehicle mass (GVM) by type of vehicle (vehicle and trailer and the com-

bined number of axles) with a maximum GVM of 56 tons allowed on the regional
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road network. Axle loads are also specified by the distribution of loads on axles and
this depends on both the number of axles a vehicle has as well as the number of tyres

on an axle.

Although the RECs have agreed to harmonise axle loads and vehicle dimensions
there remain a number of outstanding issues to resolve in the implementation of
these common rules and procedures. On some routes axle loads are de facto re-

stricted because of the poor quality of the infrastructure.

Owing to the highly competitive nature of road transport in Eastern and Southern
Africa, the financial incentive for transporters to run trucks with higher axle loads
than allowed is high.

There is also an on-going debate in the region on the issue of super single tyres (which
are wider tyres than normal tyres). Transporters are always looking for ways to reduce the
tare (or unladen) mass of their vehicles as this will allow them to legally increase their
payloads and, in turn, bring down the cost of transport. The use of super single tyres in-
stead of dual tyres will result in a reduction in the vehicle tare mass but, at present, axle
load limits are set according to the number of axles on a vehicle and the number of tyres
on an axle. Therefore, there would need to be a change in legislation to allow the use of
super single types on a interlink (or double semi-trailer), which is the main vehicle com-
bination for heavy vehicle transport throughout most of Eastern and Southern Africa. It
is generally agreed that super singles should be given a higher load limit than for normal
tyres but the issue to be agreed is what that load should be to ensure the vehicle does not

damage the road while allowing the vehicle to carry a higher payload.

The issue of harmonising vehicle dimensions along the North—South Corridor is not
as problematic as harmonising axle loads and enforcement. The maximum vehicle
dimensions agreed by the RECs are:

12.5 m for a rigid chassis single vehicle or trailer
18.5 m for articulated vehicles*

22 m for truck and draw-bar trailer

2.65 maximum width

4.30 to 4.60 maximum height®.

* & & o o

These vehicle dimensions (the length at least) only becomes an issue for mountain-
ous countries in that a vehicle that is 22 m in length will have difficulty negotiating
sharp bends in roads that are on a steep gradient.

Lane width should be based on traffic volume and vehicle type and speed. The width
of a truck and semi-trailer is 2.5 m and a bus is 2.6 m so, according to the Southern
Africa Transport and Communications Commission’s (SATCC) Code of Practice for the
Geometric Design of Trunk Roads of 2001, for the sake of safety, a lane width should
not be less than 3.1 m and not more than 3.7 m (with no operational or safety benefit
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accruing from lane widths wider than 3.7 m) and so give adequate clear space on ei-
ther side of trucks and buses. Intermediate conditions of volume and speed, as are the
norm in the region, can be adequately catered for by a lane width of 3.4 m.

From the above it can be seen that it is of extreme importance to agree and enforce
appropriate axle load limits. If trucks are not carrying their maximum payloads then
the costs of transport, and so imports and exports, will be higher than they should
be and, conversely, if axle loads are higher than those the road is designed to carry,
the costs of repair and maintenance will be higher than expected.

Harmonising road transit charges

In practice road charges vary by country, with most countries basing their road
charges on a rate per distance travelled and with South Africa operating a road toll
system. COMESA countries have agreed to set their road user charges at US$10 per
100 km but not all COMESA countries use this rate. The tripartite has agreed to in-
troduce a harmonised road user charge and SADC is the lead institution in develop-
ing the system. A road user charge model has been designed and modified by SADC

member states and this model is now under final discussion and testing.

Regional carrier's license

COMESA has introduced a regional carrier’s license which allows commercial goods
vehicles to be licensed with one license which is valid throughout the COMESA re-
gion so that the vehicles can operate in all of these states. This means that vehicles
can pick up back-loads in other countries and this allows for a more efficient use of
the region’s transport fleet and so reduces the cost of trade. However, evidence sug-
gests that the COMESA carrier’s license is not operational or usable in all countries
that have signed up to using this instrument.

In SADC a system of bilateral agreements is in place and the issuance and management
of transport permits is fully described in these agreements. In countries that belong to
both COMESA and SADC there is some confusion as to which system to use.

Third party vehicle insurance schemes
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There are currently three main systems of third party liability insurance in use for
cross-border transport in the COMESA-EAC-SADC region, namely, cash payments,
fuel levy and the Yellow Card system.
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Cash payments at the border are country-based and follow the laws and regulations
of the country where payment is collected. For example, in Mozambique, payments
apply to foreign vehicles only and cover third party vehicle and property damage.
In Zimbabwe, appointed agents collect the premiums which cover liabilities to third
parties and damage to property.

The fuel levy system involves indirect payments for third party insurance, made
whenever there is a purchase of fuel. As foreign vehicles refuel in a foreign country
they are automatically covered. The scheme covers injury to third parties and does
not cover property damage. Fuel levy schemes are operational in the SACU states,
namely, Botswana, Lesotho, Namibia, South Africa and Swaziland.

In 1985 the Preferential Trade Area (PTA), the predecessor of COMESA, established
a motor vehicle third party insurance system, called the Yellow Card, after noting
problems with the cash payment system then in use in its member countries. The
underlying concept is that when a visiting motorist is legally liable for an accident,
the local Bureau (Handling Bureau) deals with the claim and seeks reimbursement
from the Bureau of the country of origin (Paying Bureau).

The rail sector

Most of the railway network, with the exception of the South African heavy mineral
lines and the TAZARA railway, was built at a time when road transport was not a
viable option. The railway network is, therefore, more a result of technological and
economic development and political factors than the result of regional cooperation
and careful planning.

Rail traffic is characterised by exports of mining and agricultural products and im-
ports of manufactured goods and, although it is economically important to have a
return pay-load in road transport, balanced freight flows are less critical for rail,
because of the inflexibility of the system and the cost and time of repositioning wag-
ons and the breaking up of unit trains. It is often more efficient to return the wagon
as quickly as possible to pick up the next load on a fixed schedule basis to achieve
optimum equipment utilisation (for example, the highly efficient operation of the

bulk ore lines).

The rail transport system as a whole operates at well below its original design ca-
pacity, although some railway sections require refurbishment and upgrading and
improvement in operations, and consequently suffer from poor efficiency and hence
capacity constraints, including speed restrictions, shortage of operational railway
wagons, reduced availability of locomotives, and a lack of operating capital for the
purchase of spares and fuel.
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While current trade volumes do not in all instances justify infrastructure investment,
in theory, current volumes can be carried by one transport corridor, rather than six or
seven competing systems. Inappropriate investment could lead to increased rather
than reduced transport costs and inefficient expenditure by governments. On the
other hand, targeted and well-considered investment in upgrading and operational
improvements of the sub-region’s corridor transport infrastructure could bring costs

down and optimise expenditure and investment.

With the exception of the South African dedicated bulk lines, the regional freight
transport sector is characterised by long distances, relatively low volumes and rela-
tively high railway tariffs. It is also generally characterised by inflexibility, in rela-
tion to schedules and poor inter-modality, resulting in delays and unreliability. The
availability of rolling stock is still low compared to other regions of the world and
disjointed railway operations together with poor tracks and rolling stock results in
delays, unreliability and increased transport costs.

The regional railways are all built to the ‘Cape gauge’ of 1,067 mm (3 ft 6 inches)
between the rails, with the exception of the Tanzania Railways Corporation (TRC)
system in northern Tanzania and the Kenyan/Ugandan systems which have a 1,000
mm gauge. This means that there is almost full railway interconnectivity within the
Eastern and Southern Africa region. Axle loads are generally 15 tons to 18 tons in
the region, and up to 26 tons in South Africa. To make rail more competitive with
road, axle weights should not be less than 20 tons. This would allow a railway wag-
on to carry almost twice as much as a large combination road rig. Braking systems
are gradually being upgraded to air to allow trains longer than 40 wagons.

Competition between the regional railway companies is open and unregulated and
linked to the relative performance of the regional ports. The choice of railway route
is generally governed by the shortest distance and not necessarily by the lowest cost.
This has led to some unfair and uncompetitive practices by private sector railway
concessionaires. These practices highlight the need for an effective regional eco-
nomic transport regulator. Regional economic regulation could also serve the func-
tion of approving concession agreements and tariffs to avoid the danger of private

sector exploitation and monopolistic behaviour.
The main policy issues to be addressed are the following:

1. Removal of administrative and operational hindrances between networks and at
border crossings — the southern railway system is physically integrated, yet the
lack of cooperation among rail operators, transparent, fair and well-regulated
mutual access rights and undue delays in border crossings considerably reduce
the advantages that should result from this physical integration.

2. Realistic investment burden sharing between private operators and governments
— rail concessions, with the exception of dedicated mining rail operations, in
Africa in general, cannot cover both track rehabilitation costs and rolling stock
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maintenance and upgrades. Accordingly, rail network track financing upgrades
will remain the responsibility of host governments and existing and/or planned
concessions should acknowledge this basic financial constraint.

3. Challenge of assets preservations — existing volumes of rail traffic and associated
revenues would need to at least double, if not triple, to cover both long-term
track maintenance needs and rolling stock upgrades and are not likely to ever be
able to cover long-term rehabilitation costs. This means that in the current con-
text, unless a major shift in transport modality is achieved over the next five to
ten years, maintenance needs and the backlog of track rehabilitation investment
will continue to grow inexorably as maintenance requirements become rehabili-
tation needs. To preclude this from happening, there is a real need to re-assess
the rail/road investment priority regionally — including the long-term sustain-
ability of multiple rail corridors for landlocked countries, rebalancing rail/road
competition and devising realistic inter-operability criteria and border crossing
standards that foster significant increases in rolling stock usage efficiency.

Potential challenges for deeper integration in the proposed FTA

The tripartite has been working on the documentation necessary for the creation of
the Tripartite Free Trade Area as instructed by the Tripartite Summit in Uganda in
October 2008. This FTA has a potential membership of 26 countries (the total mem-
bership of COMESA, EAC and SADC) which is nearly half of the countries in Africa
and so would constitute a major step towards implementing the Arica Economic
Community and the fulfilment of the Lagos Plan of Action.

The tripartite is, therefore, preparing the FTA Roadmap, comprising the draft text
of an FTA agreement including rules of origin, an implementation timetable and ex-
planatory notes. As this is still a work in progress and has not been presented to the
member states it is premature to analyse what this roadmap looks like. There will,
however, be a number of challenges to address in both the design and implementa-
tion of the FTA Roadmap, including the following:

WTO compliance

For a Free Trade Area to be accepted by the WTO membership it has to comply with
Article XXIV of the 1947 GATT. In particular account should be taken of the following:

¢ Duties or other charges of equivalent effect should not be higher or more re-
strictive than they were prior to the introduction of the FTA (Article 5(b)).

¢ The FTA must be implemented within “a reasonable time”, interpreted in
GATT 1994 as not exceeding ten years except in exceptional circumstances
(Article 5(c)).
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¢ An FTA is understood to mean a group of two or more customs territories in
which duties and other restrictive regulations of commerce are eliminated on
substantially all trade between the constituent territories in products originat-

ing in such territories (Article 8(b)).

With regards to the first bullet point (Article 5(b)), this will be of particular concern
to member states of COMESA. The COMESA FTA has no statutory exclusions and al-
lows free trade in all products as long as they conform to the COMESA Rules of Origin.
For both SADC and EAC there are restrictions on what goods can be traded within the
FTA, even if the goods are originating from within the country they are being exported
from. Although these restrictions are considered temporary, if they find their way into
the Tripartite FTA then COMESA member states will be increasing duties on some
goods that are now traded free of duty within the COMESA FTA.

With regards to the second bullet point above (Article 5(c)), it is clear that the Tripar-
tite FTA, if it is to be WTO compliant, will need to be either implemented within ten
years as stated in GATT (1994) or exceptional circumstances will need to be proved.

Regarding the third bullet point (Article 8(b)), this will also be of concern to COME-
SA member states. The COMESA FTA has no restrictions whereas the FTAs of both
SADC and EAC have (temporary) restrictions so that if restrictions are placed on
goods that can be traded free of duty in the FTA then the Tripartite FTA may not be
considered as beneficial to COMESA member states as the COMESA FTA.

Rules of origin
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The main purpose of preferential rules of origin is to reduce trade diversion and
trade deflection to a minimum. This can be achieved by having rules of origin which
are simple and transparent. Rules of origin should not be used for trade or industrial
policy reasons such as protecting domestic industries by giving preference to coun-

tries or inducing vertical integrated industries in beneficiaries.

The challenge for the tripartite is whether to try to harmonise the rules of origin of
COMESA, EAC and SADC or whether there should be new rules of origin. There are

challenges to both courses of action.

One of the challenges of trying to harmonise existing rules of origin is that there is no
obvious way of doing this. Each of the RECs have rules of origin that are based on the
Lomé/Cotonou Rules of Origin which are, in turn, based on either wholly produced
(for products that do not go through substantive transformation which are mainly
agricultural or mineral products such as fresh meat, fresh fish, minerals, crops such
as maize, wheat, coffee beans, etc.) criteria or on value addition for products that do

go through substantive transformation. Value addition is based on the value added
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in the process of manufacturing and is usually relatively restrictive, with value addi-
tions of 35 per cent and higher being commonplace. There are a number of challenges
in using a value addition method, including:

¢ Value-addition may deter a manufacturer from investing in more efficient
plant and machinery as this may reduce the cost of the manufacturing proc-
ess which could result in the value added through processing to be reduced
to below the value addition threshold which confers origin.

¢ If the relative value of a currency changes this can change the value addition,
so a good can move from being considered to be produced in a country to not
being produced (or vice versa) simply because of a currency fluctuation and
with no change in process.

¢ Itis technically difficult to determine what the value addition is, especially if
a raw material has a number of end-products;*

¢ The value-addition methodology is a very out-dated methodology that does
not take account of the impacts of globalisation on modern manufacturing
processes where it is unusual to have a high value-addition from a local proc-
ess or input.

¢ The level of percentage threshold may be arbitrarily set and may vary to non-
economic factors.

¢ The costs of labour in developing countries are relatively cheap and in a value
added calculation it may turn an asset into a penalty.

¢ The calculations may be difficult and may entail some accountancy expertise
generally not available in most small firms in developing countries.

The RECs have, in some instances, been trying to move from a value addition rule to
a change of tariff heading (or change of tariff classification) rule. This is much sim-
pler to use to determine whether a good is originating as the good will move from
one Harmonised System (HS) code to another after processing. However, a change of
tariff classification does not always infer substantive transformation. For example, if
fish is dried, or frozen or salted, the tariff classification changes but few would argue
that substantive transformation has taken place. Conversely, if a refrigerator is made
from an imported compressor the tariff heading of the refrigerator does not change
from the heading of the compressor but few would argue that substantive transfor-
mation has not taken place.

Free Trade Agreements that have been negotiated with the United States of America
(USA) recently have used a value of non-originating materials and value of originat-
ing materials as the basis for determining origin. This type of calculation has an
obvious advantage in that:

¢ It should be the quickest and easiest way to reach an agreement on rules of ori-

gin in that the rules of origin can be negotiated on a generic basis and not on a
line-by-line basis.
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¢ The percentage criterion method of calculation can be adjusted to minimise its

shortcoming and could be drafted in such as way as to compensate for additional
costs incurred in transportation charges on inputs by landlocked countries.

The methodology used to calculate value addition is based on two formulas
called build-down and built-up, using best practice from the United States
Central American Free Trade Agreement (US-CAFTA). The formulas take into
account the special situations related to the transport costs of input materials
to landlocked least developed countries (LDCs) in particular.

Coverage of the FTA

A Free Trade Agreement usually limits itself to trade in goods and to those goods that

are considered originating. However, the Tripartite FTA is mandated to also cover

trade in services, free movement of business persons and removal of non-tariff barri-
ers (NTBs) (although it could be argued that NTBs should also be included in a free
trade agreement). The inclusion of these additional issues will no doubt strengthen

and deepen the regional integration process as envisaged by the tripartite but it may

also delay the process of concluding the Tripartite FTA as it adds a large complication
to the negotiating of the FTA.

Conclusion

In conclusion, the Tripartite Process has a lot of advantages in that:
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There are strong political drivers as was seen at the Tripartite Summit in Kam-
pala, Uganda in October 2008 and at the High-level Meeting (attended by four
Heads of State and donors and cooperating partners at a high level) in Lusaka,
Zambia on the North—South Corridor.

There are strong drivers at the regional level, with the direct and active par-
ticipation of the Chief Executives of COMESA, EAC and SADC.

There is considerable good will and support from the RECs cooperating part-
ners.

There is sufficient expertise and knowledge in the region to prepare the docu-
ments necessary for the implementation of the Tripartite Free Trade Area and
to harmonise the programmes necessary to deepen integration through link-
ing infrastructure and improving trade facilitation measures.

The Tripartite Process is moving the process of implementation of the African
Economic Community forward.
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However, the challenges to implementing the Tripartite FTA and of deepening the
regional integration process through linking and sequencing infrastructure upgrades
and trade facilitation measures should not be under-estimated. There are a number
of sub-national, national and regional vested interests to overcome and it is not
always the case that the common good at regional or national level triumphs over
vested interests of individuals and well-entrenched groups that have influence over
political processes and the decision-making process. So far progress has been re-
markable and it is hoped that this progress can be maintained.

1 This is a restriction in theory as, although there is a theoretical gross vehicle mass of
45 tons, this is not applied by the operators.

2 See “North Star Foundation — Geographical Analysis of potential HIV/AIDS wellness cen-
tre locations in SADC countries” July 2007 by Mark de Blois and Andrew Thow.

3 The road transport sector in Eastern and Southern Africa is characterised by transport
companies competing for customers in an open market and highly competitive environ-
ment, meaning that if costs of transport are reduced then prices will also be reduced.

4 Some countries enforce a vehicle length of 17 m but efforts are underway to harmonise the
length to 18.5 m.

5 South Africa (and effectively Botswana and Mozambique) has a height restriction on
4.3 m with Zambia and Zimbabwe having a height restriction of 4.6 m. the recent SADC
Panel of Experts recommended that maximum height of 4.3 m be adopted.

6 A good example may be palm oil which is imported into the region and from which soap,

cooking oil, margarine and Oleochemicals are made.
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he decision to establish the COMESA-EAC-SADC (CES) FTA was made by the

1t Tripartite Summit of the Heads of State and Government of the member states
of the Common Market for Eastern and Southern Africa (COMESA), the Southern
African Development Community (SADC) and the East African Community (EAC),
in Uganda in 2008. Even though the Summit meeting was convened in “...pursuit
of the broader objectives of the African Union to accelerate economic integration of
the continent, with the aim to achieve economic growth, reduce poverty and attain
sustainable economic development” (COMESA-EAC-SADC 2008), it was hastened
by the rather urgent need to create a framework for the resolution of the multiple
and overlapping memberships of the three regional economic communities (RECs)
by several member states. The haste reflects the then impending declaration of a free
trade area (FTA) by SADC at the end of 2008, en-route to the proposed creation of
a SADC customs union in 2010; the then impending establishment of a COMESA
customs union; as well as the revival of the EAC customs union.

This paper seeks to:

¢ identify possible scenarios and modalities for the establishment of the CES FTA
¢ explore possible challenges and constraints to creating the FTA
¢ assess the institutional implications of the FTA for existing RECs.

The paper takes cognisance of the fact that COMESA, SADC and EAC have commis-
sioned a study into the establishment of the CES FTA and the results of that study
have yet to be made public. It also takes into account the fact that inter-regional
cooperation into infrastructure development, trade facilitation, trade policy coordi-
nation, etc. actually preceded the decision to establish the FTA.

This paper is the product of a desk study of official documents and reports, as well
as other published works especially on background information. There were no field
visits, given the limits of the budget. No published works on scenarios for the crea-
tion of the CES FTA were available for providing alternative ideas. The scenarios for
establishing the grand FTA outlined elsewhere in this paper were deducted purely
from the observed historical development of FTAs in Africa, based on the informa-
tion obtained from official documents. Possible constraints were extrapolated from
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the current situation affecting the implementation of the three RECs’ programmes.
The institutional implications were deduced from the expected work programme for
the proposed FTA, and include extensions from on-going tripartite regional coopera-

tion programmes.

Background

The quest for the establishment of the Tripartite FTA has its roots in the desire to
establish the United States of Africa, an idea first mooted during the early independ-
ence era by Kwame Nkrumah of Ghana, which initially found expression in the
Organisation of African Unity (OAU) in 1963. The idea gained modern day expres-
sion through the Lagos Plan of Action (LPA) of 1980, the Abuja Treaty (1991) which
aims to establish the African Economic Community (AEC) by 2028, and more recent-
ly the formation of the African Union (AU). COMESA’s constitutive treaty, the EAC
Treaty as well as the SADC Treaty (as amended) derive international and regional
political legitimacy from the LPA and the Abuja Treaty. The African Union Constitu-
tive Act and the Abuja Treaty recognise these three RECs (of the eight African RECs)
as the building blocks of the proposed African Economic Community.

In 2001, the chairpersons of COMESA and SADC met at the Heads of State level
and agreed to form a COMESA-SADC task force to steer the process of harmonising
their regional programmes. Initially the task force dealt with information exchanges
designed to prevent the overlap of future programmes and projects rather than har-
monising existing programmes. This was to change a few years later with coordina-
tion taking place at various levels. In 2006, the EAC was invited to be part of the task
force. Sub-committees of the task force were mandated to look at coordinating issues
to do with infrastructure, trade policy and trade facilitation. It can be argued that
this work gave birth to the idea of forging even closer ties between the three RECs in
the form of an expanded FTA.

The proposed CES FTA, which covers 26 countries (i.e. half the continent) from

Libya to South Africa (see Figure 1), is the latest attempt by African countries to
bring the idea of a continent-wide FTA into reality.
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Figure 1: COMESA-EAC-SADC countries'
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The idea is to create a free market of 527 million people (2006) with a combined
gross domestic product (GDP) of US$624 billion (2006), which is 58 per cent of the
African Union (COMESA-EAC-SADC 2008). Nine of the 26 member states have a
GDP per capita per day of less than US$1. These nine regions have a population of
255 million people, which makes up 48.4 per cent of the region, and contribute to
only 9 per cent of regional GDP. Another four countries have a collective population
of 69 million people and an average GDP per capita per day 2US$1<US$2 (2006) and
contribute to about 5.5 per cent of the regional GDP. This means that the market size
is not as big as the numbers would suggest.

The fear of losing trade preferences has stalled the untangling of the web of multiple
REC memberships among the member states. Table 1 shows that multiple member-
ships within the three RECs? involve 13 of the 26 member states.
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Table 1: Countries with multiple memberships to COMESA, EAC and SDC

Country COMESA EAC SADC
Burundi A A

D R Congo* A A
Kenya A A

Madagascar* A A
Malawi A A
Mauritius A A
Rwanda A A

Seychelles* A A
Swaziland A A
Tanzania A A
Uganda A A

Zambia A A
Zimbabwe A A

A Denotes membership of Regional Economic Community
% Currently not a member of the SADC FTA

This means that these member states are negotiating to become members of at least
two customs unions, which by definition is not possible. There is currently no evi-
dence to show that the member states concerned will publicly indicate their pre-
ferred customs union. On the contrary, this has led to the decision to work towards
the establishment of an all encompassing CES FTA. It may therefore be argued that
if this venture is successful, the multiple memberships, far from being a constraint
to the consolidation of regional economic communities, have actually acted as a
catalyst to broader regional integration.

The alternative argument is that the multiple memberships have been muddling and
therefore slowing down the linear progression of the regional integration agenda of
the three RECs. The technical, human and financial capacities of the member states
to deal effectively with multiple and different trade regimes are stretched to the
limit where there are multiple memberships. This results in poor implementation
records on agreed positions. Political commitment is often found to be inadequate
in such cases, thereby acting as a barrier to deeper integration.

The situation is further complicated by the emergence of Interim Economic Partner-
ship Agreements (IEPAs) which some member states of COMESA, SADC and EAC
have signed with the European Union (EU). This development has highlighted the
idea of divergent interests and compromised the ability of SADC and COMESA to
negotiate with the EU as consolidated RECs. This development may have serious
implications for the envisaged half-continent FTA. The next section discusses pos-
sible scenarios on how such an FTA may be constructed.
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Possible scenarios for building the COMESA-EAC-SADC FTA

Member states of the three RECs have agreed to build a single FTA, as outlined
during the Tripartite Summit Resolution: “The Tripartite Summit resolved that the
three RECs should immediately start working towards a merger into a single REC
with the objective of fast tracking the attainment of the African Economic Commu-
nity” (COMESA-EAC-SADC 2008). The resolution is further expounded as follows:
“In the area of trade, customs and economic integration, the Tripartite Summit: ...
approved the expeditious establishment of a FTA encompassing the member/part-
ner states of all three RECs with the ultimate goal of establishing a single customs
union” (COMESA-EAC-SADC 2008). This ultimate goal can be achieved through
various possible scenarios.

Principles to underpin the Tripartite FTA
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It is expected that the process of setting up the Tripartite FTA will be guided by
a number of principles, including variable geometry, subsidiarity, gradualism and
open regionalism. The bulleted list below defines the principles that are implicit in

the summit deliberations, but quite explicit when it comes to variable geometry.

¢ The principle of variable geometry was applied during the tariff phase-down
process of the three RECs to take care of a number of concerns, including in-
fant industry protection and the time taken to put in place measures to coun-
ter loss of revenue, among others. The 2008 Tripartite Summit re-affirmed
the requirement for the future FTA to take into consideration the principle of
variable geometry (COMESA-EAC-SADC 2008:9).

¢ The principle of subsidiarity implies that the institutional setup to manage
and coordinate the new REC will only be given responsibilities that cannot
be managed or implemented at member-state level so as not to overstretch
human and technical capacities. The latter could prove harmful to the whole
regional integration project.

¢ The principle of gradualism is related to variable geometry and is meant to
ensure that sensitivities of member states are taken care of, particularly dur-
ing the tariff phase-down process.

¢ The principle of open regionalism ensures that even though there is an initial
period where the region is looking inwards, the region will open up (lower
tariffs) to other trading partners as a bloc. In practice, this is usually attained
at the level of the customs union through a common external tariff. This fol-
lows the theoretical postulation that the benefits of trade are greater in a low
tariff trade regime.
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Scenario A: Extension of free trading arrangements by member states
(customs territories)

The three RECs negotiate mechanisms to enable member states (customs territories)
to extend free trade preferences to each other (all other member states), taking ad-
vantage of the existence of a nucleus of countries that already have memberships in
more than one REC, particularly those member states belonging to both the SADC
FTA and the COMESA FTA. This option would not interfere with current FTA and
customs union configurations and would allow them to continue to develop towards
customs unions or monetary unions. Other member states would sign up to a new
FTA over a pre-determined period of time or they may choose not to join at all. The
new FTA could start off with zero duty on at least 85 per cent of tariff lines and mem-
ber states of the current RECs that are not in both the SADC FTA and the COMESA
FTA would be called upon to align their tariff schedules at the time of signing on.
Such an arrangement would introduce variable geometry at the member state level.
This arrangement requires that the rules of origin be agreed upon upfront.

Advantages

This proposal has the potential to create a FTA among some of the 26 member states
quickly and thereby introduce immense possibilities for economies of scale, com-
petitiveness at both regional and international level, as well investment opportuni-
ties for millions. The flexibility that allows member states to implement the new
arrangement at varying speeds whilst maintaining current preferences (standstill
clause) would be more attractive to member states that have serious sensitivities.
Each of the three RECs would be able to pursue their original mandate, and consoli-
date as they wish. This is because member states would be able to opt out of a re-
gional economic community developing into a customs union if they already belong
to a customs union without losing free trade benefits. This would have the potential
to remove the problem of multiple memberships, subject to the extent of other non-
trade interests that countries may have.

Disadvantages
Such an arrangement would not result in a merger of SADC, EAC and COMESA, and

this is contrary to the Tripartite Summit Resolution. It also has the potential to slow
down greatly the goal of achieving the African Economic Community as member
states continue to defend their narrow interests disguised as sensitivities. Some of
the member states not currently participating in FTAs in their respective RECs may
opt not to join at all.
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Scenario B: Extension of free trading arrangements to member RECs

Advantages

The three RECs negotiate to extend free trade preferences to each other as blocks.
This option would also not interfere with current FTA and customs union configura-
tions and would allow them to continue to develop. Member states access markets
throughout the wider FTA without individually signing any trade protocol as this is
done at REC level. The negotiators would have the option of the immediate removal
of customs duties so member states of the three RECs could trade freely from the date
of signing, or a customs phase down process would be negotiated and implemented
over a pre-determined period of time. Member states who are already members of
FTAs in more than one REC would maintain current preferences.

This arrangement is likely to produce a FTA much more quickly than the one based
on member states signing up. This option would, over time, allow the evolution of
the wider FTA into a customs union. The evolution would allow for member states’

sensitivities to be taken care of.

Disadvantages

There is a possibility of disagreements on who constitutes the negotiating teams.
Within SADC, for example, should this be the responsibility of the Trade Negotiat-
ing Forum (TNF), of the Secretariats (they are implementers and coordinators), or
of the Councils of Ministers? How are countries with multiple memberships to be
represented? Are current structures designed for intra-REC negotiations suitable for
negotiations at inter-REC level? There is the further complication of countries that
belong to SADC and COMESA, but are not members of the FTA, such as Angola and
the Democratic Republic of the Congo (DRC). The question that arises is whether
they can access the benefits of trade liberalisation in other RECs even before they
implement tariff reductions for their own peers. Alternatively, can RECs sign agree-
ments on behalf of only some member states, for example members of the FTA, to
the exclusion of non-members? These kinds of issues would need to be dealt with
clearly, firmly and decisively.

Scenario C: Merge COMESA-EAC-SADC
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COMESA, EAC and SADC member states sign up to a new FTA created through a
merger of the three RECs and abandon the current FTA and customs union configu-
rations altogether. The new FTA would have the potential to progress to a customs

union and beyond, and will serve as a consolidated building block for an African
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Economic Community. The new FTA will start off at zero duties on intra-regional
trade whilst a common external tariff would be negotiated over a set period, though
this is not critical for the initial FTA stage. Other areas that will need to be attended
to quickly include non-tariff barrier (NTB) removal, trade policy alignment and co-
ordination, infrastructure development as well as the development of other trade
facilitation instruments.

A new FTA will require a new secretariat to take charge of the process and could
be set up based on the needs of the new REC through a merger and rationalisation
of current REC Secretariats. The member states will decide whether or not the new

secretariat would have some supranational powers.

Advantages

This arrangement is generally in conformity with the Tripartite Resolution. The tri-
partite arrangement will be taken more seriously by both the African Union and ex-
ternal partners because of the demonstrated seriousness of the political leadership.
Benefits of a wider FTA will be realised immediately by the main economic actors
thereby allowing for investment decisions to be made that would take advantage of
the bigger market.

Disadvantages

NTBs would need urgent attention because of their demonstrated ability to stifle
trade in a duty free environment. There has been significant cooperation already
within the three RECs in harmonising the approach to NTBs. However, the coming
together of the three would inevitably have new ones cropping up due to the sheer
size and divergent interests of member states in the enlarged group. In addition,
some member states may have difficulty with the immediate zero tariff approach

and would be given a time period to implement the requirement.

Institutional framework

The COMESA-EAC-SADC FTA will need to be supported by much a stronger insti-
tutional framework than is currently the case in the three regional setups. The first
development is that of a Memorandum of Understanding (MOU) on inter-regional
cooperation and integration which will spell out the powers of various levels of au-
thority. The Tripartite Summit of Heads of State is already constituted to sit once every
two years, although there is provision for it to meet in extra-ordinary sessions as and
when the need arises. This development seems to suggest that for the foreseeable fu-
ture, the current RECs are expected to continue operating as before. The current setup
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is such that the Heads of State meet at Summit level at least once a year and have in
practice met more than that within the SADC area in view of the many demands made
by a developing and evolving region. It is possible that the arrangement is an interim
one pending the signing of the MOU. Indeed, pending the signing of the same, all the
institutions approved for establishment in tripartite fashion are expected to meet at

least once a year indicating that there is not much work expected of them.

It will be interesting to see the level of powers the MOU allots to the centralised
REC secretariat. As noted elsewhere in this paper, the current REC secretariats are
just that, secretariats for coordinating agendas and implementing member state deci-
sions. It has been argued by scholars that the member states have to part with some
level of sovereignty if regional integration is to be deepened successfully. Some
scholars point to the nationalistic outlook of most African member states which
will not allow this to happen. This is particularly because of their recent history to
liberate themselves from colonialism. The issue of supranational authority is likely

to remain a major challenge for the region.

Challenges and constraints

There are two sets of challenges that will confront the Tripartite FTA. These include
challenges in the process of setting up the FTA and those that arise once the setup
has been done. In addition, some challenges will arise depending on the method
used to merge the three organisations. Some of these are outlined in the preceding
discussion of the alternative scenarios. The following discussion looks at the chal-
lenges that will be faced in the creation of the FTA

Merging of mandates
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A very critical part of the merger process relates to the amalgamation of mandates of

the existing RECs, since:

“COMESA and SADC are following very different approaches to regional integration.
Since its inception as the [preferential trade area] PTA, COMESA has been following an
approach based on classical Vinerian arguments, looking at the benefits of regionalisa-
tion to derive almost exclusively from a trade angle. Its integration programmes are thus
centred on trade, e.g. removal of tariff and non-tariff barriers; programmes embodied in
the concept of trade efficiency; and other trade-related issues such as trade and invest-
ment, trade and competition policy, trade and labour migration (not labour standards
yet), trade and finance (payments and settlement systems, currency convertibility, trade
finance, etc.), trade and procurement policy, etc. In contrast, SADC, stemming from the
economic independence desires and political security needs of the Front Line States, has
had a development approach to regional integration” (Kritzinger-van Niekerk 2002:2).
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The resolutions of the Tripartite Summit are silent on such issues as democracy and
good governance as well as security cooperation, which are critical components of
the current SADC mandates. In other words, will the implementation of a COMESA-
EAC-SADC FTA be consistent with the SADC Common Agenda (Article 5a) that
guides SADC’s integration? We will need to wait a little longer to see whether these

will be incorporated later on.

Legal processes

The first tripartite legal document will be the MOU, which was drafted according to
the Tripartite Summit. Other legal provisions will be developed thereafter, also tak-
ing into account the recommendations of the road map that is being worked on. A
likely nightmare scenario relates to the process of instituting changes to the laws of
member states to replace existing RECs with the new one. Member states have vari-
ous approaches; some countries only require cabinet approval whilst others require
parliamentary ratification of protocols. Takirambudde (1990) refers to the approval
process as the Achilles’ heel of founding texts of regional integration agreements.
Indeed, experience from the 1980s up to now suggests that this will be no mean feat

and will consequently delay the whole process.

Adopting zero-tariff regimes at the launch of the FTA

It has already been mentioned that having a zero per cent tariff regime for substan-
tially all trade at the launch of the Tripartite FTA would be desirable. However, a
major challenge will be the incorporation of those member states that, for various
reasons, are not implementing the zero-tariff regimes of the current FTAs. Angola
and the DRC have not joined the SADC FTA. Other states like Madagascar are also
lagging behind. This is why it may be prudent to start off the FTA with a nucleus of

committed states with the door open for later accession by other states.

Economic Partnership Agreements

The multiple memberships challenge has been brought to the fore by the Economic
Partnership Agreement (EPA) negotiations between the European Community and
the African, Caribbean and Pacific countries (ACP) grouping. The EPAs are meant
to align the parties’ trade regime with the reciprocity required by World Trade Or-
ganisation (WTO) rules. According to Khumalo (2009) “though EPAs are meant to
promote regional integration, among other aims, their immediate impact has been
the fragmentation of COMESA and SADC. Clearly the current state of economic
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integration (or disintegration to be precise) in Africa requires new strategies and ap-
proaches if the vision of a virtually borderless continent in economic terms is to be
realised. However, the EPAs have, if anything, demonstrated that existing regional
communities are not only too many but are largely too shallow and therefore un-
likely to lead to continental integration as envisaged by the Abuja Treaty”. This calls
for the AU to play a stronger coordinating and monitoring role. The signing of the
interim EPAs by some Southern African Customs Union (SACU) member states has

already led to a rise in tensions and mistrust within the grouping.

In view of the above, the Tripartite Heads of State Summit “...directed the chairper-
sons of the Councils of Ministers of the three RECs to ensure that the Secretariats
participate, coordinate and harmonise positions on the EPA negotiations and other
multilateral negotiations including the WTO Doha Round negotiations” (COMESA-
EAC-SADC 2008).

Rules of origin alignment/harmonisation

COMESA and EAC have similar rules of origin (see paper by Mmatlou Kalaba this book),
whilst SADC has its own specific rules of origin. The extension of preferences includ-
ing free trade access implies that there must be an agreed set of rules defining products
that can be traded under preference of duty free. Several studies have already referred
to SADC’s specific rules as hindering rather than facilitating trade, a factor that is likely
to be of concern to non-SADC member states. Possible disagreements on the rules may
delay the implementation of any agreement on the quick establishment of the Tripartite
FTA, given that the issue has been under discussion, even within SADC, for a several
years. The expanded region must, however, develop its own rules with the principal
aim of facilitating trade and taking into account some common aspects from existing
rules, such as the value addition principle.

Implications for existing REC institutions

Dissolving current configurations
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A major challenge for the new arrangement will be how to wind-up the current con-
figurations. These are legal entities which have mandates bestowed upon them by
member states. The modus operandi is expected to be spelt out in the Memorandum
of Understanding that the Summit has directed must be developed.

However, replacement of the current arrangements by a single one necessarily means
that SADC, COMESA and the EAC have to be wound up. Member states have not

yet openly pronounced themselves on this development. Certainly events that have
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taken place within the existing RECs since the Tripartite summit do not suggest
even a moratorium on further developments within the existing RECs. In June 2009,
COMESA went ahead and launched the COMESA customs union and SADC is still
targeting 2010 for the launch of its customs union. It may be prudent to suggest that
the replacement FTA would have to co-exist with the existing RECs until such time
that all legal instruments have been dealt with so as not to create a vacuum.

It can be argued that these developments within the RECs are designed to make the
future merger easier for the member states, especially considering that there is a very
strong likelihood that the RECs would adopt similar common external tariffs. It is
also likely that similar treatment of revenue sharing would be adopted (no revenue
sharing). The study commissioned by the three RECs is expected to give in-depth
recommendations on this front.

Dissolution of existing regional institutions

Related to the fate of the three RECs is the fate of the three secretariats. Currently,
within each current arrangement, the trend is toward stronger institutions although not
supranational, nor apex organisations, possessing a notable degree of sovereign power.
“National governments remain the main if not sole actors for the foreseeable future,
while the regional ‘secretariats’ serve as cooperation facilitators or coordinators, moni-
toring agencies as well as ‘think tanks’ within their respective regional domains.”

Dissolution of the three RECs would mean dissolution of the secretariats. What is
clear, however, is that whichever process of REC merger or rationalisation will be
adopted will also encompass their secretariats and other institutions that play a sup-
portive role such as the SADC Tribunal and COMESA Court of Justice. However, it
should be noted that there are vested interests in these institutions and these will

not be wished away through the creation of new institutions.

In addition, the Tripartite Summit did not suggest a time-table for the implementation
of the FTA idea, save for the fact that the MOU on cooperation and integration was
expected six months from date of Summit and the road map for implementation was
expected to be considered at its next (regular) meeting (2011). This means that for the
foreseeable future current institutions in the three RECs will continue to operate as
usual, including cooperating with each other in the current tripartite fashion.

There will also be no change to the functioning and mandates of the SADC Tribunal
and the COMESA Court of Justice.
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Regional trade facilitation and infrastructure programmes

Current tripartite regional trade facilitation programmes have achieved a lot espe-
cially in policy related areas. These programmes, covering trade policy, customs
laws, harmonisation of customs and other border procedures, development corri-
dors, one-stop border posts, harmonisation of transport regulations, etc. have in-
volved the three RECs being supported by International Cooperating Partners. Again
in the foreseeable future, these activities are likely to continue without disturbance.
In addition, member states have set up cooperative arrangements in air transport,
information and communications technology and energy.

Conclusions

Endnotes

There are still many degrees of uncertainty over what constitutes deepening regional
integration, even when we recognise the essential link between the political and the
economic processes. It is questionable whether the creation of a FTA incorporating
COMESA, SADC and the EAC constitutes deepening integration or simply widen-
ing it. What is clear is that there is a lot of work that has gone into creating the three
regional institutions and replacing them fully is a mammoth task which will require
a lot of resources, including human capacity and skills, financial resources, time and
patience. The adoption of a free trade regime at the launch of the Tripartite FTA will
be a critical ingredient of the whole process and a morale booster for cooperating
partners. The fact that there has already been a lot of cooperation and harmonisation
of programmes and projects among the three RECs outside the legal framework of a
Tripartite FTA is a very positive starting point which the new REC would be advised
to build upon. It will be necessary to involve civil society, the business community
and the population at large in the process of forging this new extensive relationship.
At the end of the day, all this will be for their benefit.
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1 Source: http://knowledge.uneca.org/member-states/observatory-on-regional-integration/
regional-economic-commissions-in-africa/eac-comesa-sadc/EAC_COMESA_SADC.gif.

2 This excludes memberships of other regional trading arrangements such as the Southern
African Customs Union (SACU), the Indian Ocean Commission (IOC), the Inter-govern-
mental Authority for Development (IGAD), and the Maghreb Union, in which some mem-

ber states participate.
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Mmatlou Kalaba

he heads of states of the Common Market for Eastern and Southern Africa (COME-

SA), the East Africa Community (EAC) and the Southern African Development
Community (SADC) met in Uganda in October 2008 to discuss the broader objectives of
the three regional trading blocs. This was later referred to as the Tripartite Summit. The
discussions of the summit were around achieving goals of accelerating of economic in-
tegration on the continent in line with the Abuja Treaty and African Union’s objectives
of the formation of one continental economic bloc. The key issues for the three blocs
were regional trade liberalisation, infrastructure development as well as the legal and
institutional framework. The leaders agreed to initiate a process of coordination and
harmonisation of integration programmes to progress towards the goals of expanding
trade, of alleviating poverty and of overall development. The summit sets a platform
for three blocs to join forces in forming a larger Free Trade Area (FTA).

The three blocs have similar or related development objectives and are all imple-
menting the linear regional integration model. COMESA and EAC are each already
a customs union, launched 2009 and 2004, respectively. SADC is currently a FTA
looking to launch a customs union in 2010. Considering that there are overlapping
memberships between the three blocs, the proposed Tripartite FTA may provide a
possible solution to that problem. However, on the trade and economic front there
will be more challenges created by the formation of such a FTA.

One of the anticipated challenges with the creation of a large FTA from a trade
perspective will be with regards to the rules of origin (RoO). It is expected that the
three blocs would work towards establishing a single set of rules. This, which re-
quires bringing together the three sets of rules, will have major effects on the rules
currently in place in the three blocs. The RoO are generally contentious in nature.
They are also complex to negotiate and agree on. Therefore selecting RoO suitable to
a particular agreement is very important. The purpose of this paper is to guide the
discussions on how best the RoO can be designed. The discussions will examine the
existing RoO for the three blocs, highlight the common features, identify concerning
issues and suggest a possible approach to RoO for the larger FTA.

This paper is organised as follows, the next section deals with definitions and func-
tions of the RoO. The following section focuses on the features of the RoO and dis-
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cusses the general conditions of the RoO. Then the three blocs are compared and
some of the conflicting rules are discussed. Then the potential problem areas in
forming a single FTA are identified and possible ways of approaching new rules
under the larger FTA are provided. Then the final section concludes by suggesting
ways that the RoO of the three trading blocs can be harmonised.

Functions of RoO

In any preferential trading agreement, RoO are required to determine whether the
goods traded are eligible for preferential treatment. They represent a legal frame-
work within which the origin of goods, for example from where they are shipped
and where they are deemed to have been produced, is determined. Furthermore,
they provide a set of criteria to distinguish between goods that are produced in the
region and those that are considered to have been produced outside the preferential
area. Goods which are classified as produced in the region according to the set rules
will be entitled to preferential tariff treatment. Those which are considered to be

from outside the area will then attract full import duties.

The rules serve an important role in ensuring that goods that have been substan-
tially transformed or ‘sufficiently processed’ in the exporting member of the trading
bloc get favourable treatment. This is to avoid a mere channelling of goods into the
preferential area from a third country. This process reflects transhipment and is also
referred to as trade deflection. If it is allowed to take place, it will undermine the
objectives of a preferential trade agreement. Therefore, the rules ensure that non-

members do not benefit from market access privileges intended only for members.

Another role for RoO is as an instrument to promote development within the prefer-
ential area (Flatters 2002). This role is of secondary importance but comes across by
default: if RoO are too stringent, the local producers will be forced to source from the
region. This will affect relative prices of regional goods and those from outside the
region, and will therefore enable regional industrial capacity to expand. The rules
thus play a protective role, and indirectly provide some room for the expansion of

the size of the protected market.

The rules can, however, add to the regional customs authorities’ administrative bur-
den. The full application of rules requires highly skilled personnel in various fields
(legal, accounting, technical and trade) and financial resources. These requirements
can potentially stretch the limited human and fiscal resources of many developing
countries. To exporters, importers and producers, rules add to the cost of doing busi-
ness and to the administration burden. Compliance with the rules therefore can be a

deterrent to trade even in situations where products meet the import requirements.
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RoO that are designed to enhance regional industrial capacity are usually very com-
plex as they attempt to achieve two goals. The first one is to prevent trade deflection,
the second is to encourage product development using regional materials. If RoO are
not clear on these requirements, traders may end up being frustrated by the process
of showing that inputs from outside the region comply with the rules. This will then
force traders to consider only regionally produced goods to lessen the compliance
burden. But the process may also be a costly one resulting in trade diversion. There-
fore for RoO to play a role in fostering intra-regional trade, they need to be objective,
understandable, fair, consistent and predictable.

Features of RoO

The three regional blocs apply distinct RoO under their regional integration agendas.
In turn, substantial deviations are associated with the application of product specific
rules, such as in the case of SADC. This section discusses the general framework with-
in which the origin of goods is determined in the three trading blocs.

Determination of origin
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As an integral and important part of trade agreements, RoO attempt to capture all
eventualities and product configurations. This also implies that rules get more com-
plex and technical with more trade arrangements. The basic premise of applying
them is that of determining origin and beneficiary countries. The general determina-
tion is that goods should be:

¢ wholly produced or obtained in that country, or
¢ sufficiently worked or processed there for origin to be conferred.

Wholly produced products are those that are wholly produced or manufactured in
a particular beneficiary country. That is, they should have not received any input
from any other country. This definition applies mainly to items that occur naturally
in a given country. It is also applicable to goods that are made entirely from locally
sourced inputs. Products that could be considered ‘wholly produced’ in a benefici-
ary country may include:

minerals extracted from ground or seabed

vegetable products harvested in the beneficiary country
live animals born and raised in the country

products obtained by hunting or fishing

* & & o o

goods produced exclusively from products mentioned above.

This list is not exhaustive as there are variants of this definition.
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Whilst the list mostly refers to raw materials of agricultural and mining products,
production of goods has become more fragmented with rapid integration of world
economies and growing trade flows. Therefore goods often undergo different stages
of production in a number of countries and use materials from various sources. In
addition, new industrial configurations, in both producer-driven and buyer-driven
value chains, have globalised production in product categories. Therefore the ‘whol-
ly produced’ rule excludes many products that are traded globally.

The products that are not ‘wholly produced’ can obtain ‘originating status’ provided
the imported materials used in the manufacture are ‘sufficiently worked or proc-
essed’ in the country claiming preferential treatment. There is no universal rule de-
termining what constitutes ‘sufficiently worked’. Different regional agreements have
different definitions and that disparity is also on a product basis. The overarching
principle underlying this determination is that goods are deemed to be ‘sufficiently
worked’ if they meet one of the following three criteria:

¢ the minimum value added (VA) rule: whether a prescribed minimum value
is added locally

¢ the change of tariff heading (CTH) rule: whether the good has been substan-
tially transformed to result in a different tariff heading to that of the imported
input materials used

¢ the specific process (SP) rule: whether prescribed processes have been un-
dertaken in the production of the good in the country claiming preferential
treatment.

In some cases ‘the sufficiently worked’ rule is not enough to positively determine
the originating status of the product. It is for this purpose that a list of ‘insufficient
work or processing’ is typically included by the customs authorities to define origin.
This is also referred to as a negative list as it states what does not confer origin rather
than what does. The operations on this list on their own and/or in combination with
others are not considered to be sufficient to confer originating status on a product.
These include the following (not exhaustive):

operations to ensure preservation of product in good condition
changes in packaging or simply placing in bottles, cases, etc.
affixing of marks, labels or other distinguishable signs

simple assembly of parts to constitute completed products
mere dilution, blending and other types of mixing

slaughter of animals

® & & & 6 o o

other minor operations.

Several exceptions are provided to the rules and principles (Brenton 2003). These
exceptions can influence whether or not origin is conferred on the product. They
further the impact of the RoO on the trade flows. These exceptions include cumula-
tion, tolerance rules and drawback provisions.
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Cumulation

Cumulation is an instrument that allows producers to import materials from a spe-
cific country or region without undermining the origin of the product. Cumulation is
an important concept in the RoO and determines whether the levels at which coun-
tries are able to use the trade preferences available to them fall within the regional
grouping. In effect, it is a derogation from one of the concepts of origin of a good
having to be ‘wholly produced’ in the exporting country. Cumulation can potentially
be an important driver of regional integration through greater trade flows and shared
benefits.

The most basic form of cumulation is bilateral cumulation. In this case, originat-
ing inputs imported from a partner qualify as domestic content when used in the
country’s exports to the partner. There can be another type of cumulation, diagonal
cumulation. This allows the use of materials originating in one or more countries of
the same (recognised) regional grouping to be considered as originating in the ben-
eficiary country. Finally, there can be full cumulation. In this case any processing
activity carried out in any country participating in a regional group can be counted
as qualifying. This is regardless of whether the processing is sufficient to confer
originating status to the materials themselves. Full cumulation provides for deep-
er integration by allowing for more fragmentation of production processes among

members of the regional group.

Tolerance or de minimis
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Tolerance or de minimis rules allow a certain percentage of non-originating materi-
als to be used without affecting the origin of the final product (Grynberg 2005). This
rule is mostly applicable to the change of tariff heading and the specific manufactur-
ing rules. However it does not affect the value added rules. This rule makes it easier
for products with non-originating inputs to qualify for preferences.

Since the implementation of trade policies and regional integration initiatives re-
quiring differential treatment, RoO are almost unavoidable. Even though the prima-
ry aim of the rules is to ensure that preference is given to the members of the group,
they are often complex and act as barriers to trade. If traders have to use more finan-
cial and human resources to comply with the RoO rather than in other productive
capacities, they may channel their trade to regions with less stringent requirements.
There are important differences across the three blocs in the use and nature of the
provisions relating to the rules explained above and these have significant implica-
tions for creating a single set of rules. This will in turn affect the impact and design
of the Tripartite FTA rules.
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Comparison of COMESA, EAC and SADC rules

The previous section focused on general rules without particular reference to a re-
gion or bloc. The focus now switches to the three blocs in Eastern and Southern Af-
rica. It compares the rules in the region as well as their application. RoO vary across
products and agreements. Table 1 shows some similarities and differences between
the three blocs.

Table 1: Summary of rules of origin criteria in COMESA, EAC and SADC'

COMESA EAC SADC
Origin Criteria
1) Wholly produced Yes Yes Yes
2) Sufficiently processed
a) VArule
i) imported material c.i.f. < 60% of ex-factory costs? | c.i.f. < 60% of ex-factory costs | .i.f. < prescribed % of
ex-works price®
ii) local materials VA > 35% of ex-factory costs | VA > 35% of ex-factory costs | VA > prescribed % of the final
product
iii) Economic importance | VA > 25% of ex-factory costs | Not applicable Not applicable
rule
b) CTH rule Yes Yes Yes; double CTH is required in
the case of clothing and textiles,
except for MMTZ members
) SPrule No No Yes
3) Cumulation
a) bilateral Yes Yes Yes
b) diagonal Yes, with bloc members Yes, with bloc members Yes, with bloc members
4) Tolerance or de minimis | No provision No provision < 15% of ex-works price exclud-
ing clothing and textiles, vehicles
and vehicle parts

Note: C.i.f. stands for cost insurance freight. VA stands for Value added. MMTZ stands for Malawi, Mozambique, Tanzania and Zambia

The table shows some similarities between the three blocs. These include the rule
on ‘wholly produced’. The rules also refer to the ‘sufficiently worked’ principle,
although there is a difference on the conditions to be met. All three blocs have bi-
lateral and diagonal cumulation with diagonal cumulation limited to the members
of the bloc.

Besides the aforementioned similarities, Table 1 illustrates that SADC RoO are sub-
stantially different from those in application in the other two blocs. The EAC rules,
in contrast, somewhat closely resemble those in COMESA. Their requirements for
value added are similar in both imported and local materials. For a product to meet
the value added rule the imported materials must not exceed 60 per cent of ex-
factory costs or local materials must exceed 35 per cent. The blocs do not require
specific process criterion and thus their change in heading rule has no additional

conditions.
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Goods of particular economic importance — COMESA

The single main difference between COMESA and the EAC is that the latter does not
make a provision for ‘goods of particular economic importance’. This is essentially
an exception to the rule for certain products with significant qualification require-
ment, hence a minimum of 25 per cent of the imported materials. The rationale for
making an exception for ‘goods of particular economic importance’ is not clear. It is
not apparent what objective is being pursued by applying this rule. However, given
other possible functions of RoO, it can be assumed that these goods are not produced
sufficiently in the COMESA area and as a result require the application of flexible
rules. Such goods might also serve particular industrial objectives, which may be
associated with the need to encourage the manufacturing of products using these
goods. As such, flexible rules are required to generate an incentive for the produc-
tion of these goods.

There also does not seem to be any clarity on the criteria for the classification of
‘goods of particular economic importance’. This may add to confusion as well as
create an additional burden on the administrators, exporters and importers when
determining whether a good meets the conditions or not. It may be necessary to re-
view this derogation before drafting RoO for the enlarged FTA.

Sector specific rules — SADC

126

SADC RoO are substantially different from those applied by the EAC and by COME-
SA. The SADC RoO include both general conditions and specific rules for all chap-
ters of the harmonised system (HS) classification. They therefore vary widely across
product chapters, headings and subheadings. In general, they are modelled similarly
to the European Union (EU) rules and those that are in place under the Trade, Devel-
opment and Cooperation Agreement (TDCA). SADC’s RoO consist of a mix of CTH,
VA and SP criteria. In order to find the exact requirements to be compliant with rules
on particular goods, one would need to check the list of conditions required in the
Appendix I of Annex I of the SADC Trade Protocol.

For example, in order for black tea (HS 0902) to meet the requirements for preferen-
tial treatment, it must be ‘wholly produced’ in the SADC region, or be manufactured
with imported materials that do not exceed 40 per cent of the weight of the product
(SP requirements). Sugar confectionery (HS 1704) must be produced from materials
of any HS heading except HS 1704 and in which all materials of Chapter 17 used
originate from the SADC region (CTH combined with ‘wholly produced’). Fruit juice
(HS 2009) must be produced from imported materials of any HS heading other than
HS 2009 (CTH) or the value of imported materials used must not exceed 60 per cent
of the ex-works price of the product (VA). The RoO in SADC however provide the
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use of imported materials as long as they do not exceed 15 per cent of the ex-works
price with the exception of clothing and textiles and of vehicles and vehicle parts.
The single transformation rule applies to all product groups except textiles and
clothing. Textiles and clothing also account for most of the products on the list of
rules. The essential reason is the two stage transformation of the clothing and textile
products. This implies that, for example, fabric needs to be manufactured from un-
prepared fibres. Then the two stage transformation will entail the carding and comb-
ing of fibre, as well as spinning of the yarn. For clothing, the processes necessarily
include the weaving of fabric and assembly of the garment.

Malawi, Mozambique, Tanzania and Zambia (MMTZ) were granted a derogation
of single-transformation when exporting to the Southern African Customs Union
(SACU). However, this is subject to the quotas set for these product groups. This
derogation has been extended until 2009. A subcommittee on clothing and textiles
will review it at the end of the period (Naumann 2008).

Rules on fisheries

Fish and fish products constitute important economic activity for some of the coun-
tries in the COMESA, EAC and SADC area. In terms of the RoO, this sector is usually
a very sensitive one. The rules on fisheries usually include ‘wholly produced’ and
processing requirements for fish categories. The wholly produced definition in the

case of fisheries specifies conditions of the fishing vessel.

The fishing vessel is regarded as part of the territory and thus adds another layer of
regulations to the rules. They also need to consider the territory in terms of place
of production of marine, river or lake products as well as in relation to the vessel
harvesting the fish. Furthermore, where the products are landed must also be taken
into account. Certain vessel conditions must be fulfilled before the rules are satis-
fied. The conditions for the three blocs are reflected in Table 2.

Table 2: Conditions of fishing vessels*

Conditions COMESA EAC SADC

Registration Must be in a MS* Must be in a MS Must be in a MS

Flag No Provision No Provision Must be of a MS
Nationality > 75% of crew or officers > 75% of crew or officers > 75% of crew and officers
Ownership > 50% equity > 50% equity > 50% equity

Note: *MS refers to member state of the regional bloc
The general RoO on fish and fish products in the three blocs require the registration

of the vessel in a member country, that most officials and/or crew are nationals and
that ownership and the flag under which the vessel sails is regional. COMESA and the
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EAC have similar RoOs. They both require that the vessel be registered in the member
state, 75 per cent of crew or officers be nationals and that majority control and equity
holding with respect to the vessel be held by nationals of a member state, institutions,
enterprise or corporation of government. The two blocs make no provisions for the flag
under which the vessel sails.

Table 2 shows that SADC conditions require that the vessel must sail under the flag
of a member state and that 75 per cent of crew as well as officers be nationals. This
deviation from the other two may makes it harder to comply as it is double condition
that must be met. The conditions on ownership and registration are similar to those
in the other two blocs. The RoO relating to fisheries may be easier to harmonise than
in other areas.

In summary, determination of origin is complex and requires technical skills in many
areas. With no universal standards and guidelines on RoO, it is difficult to find agree-
ment between several groups of countries. Nevertheless, the RoO between the three
blocs in Eastern and Southern Africa show many similarities in the case of COMESA
and the EAC. The SADC rules are distinct as they appear to be serving multiple pur-
poses. The rules seem to encourage industrial development with the two stage trans-
formation in the clothing and textile sector and can potentially be protective of the
sector. The double transformation rule demands more added value for products to
meet the conditions, and therefore forces member states to develop industrial and
manufacturing capacities. Most encouraging in the three blocs is the fact that in one of

the most contentious sectors, fisheries, there seems to be few differences.

Concerns for policymakers in the larger FTA
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The issues that are likely to be of concern to policy makers in the three regional
groupings relate to what is currently different between members states. So far, it
would seem that COMESA and the EAC will be on one side and SADC on another,
given that there are more similarities between the first two blocs than with SADC.
Apart from the fact that RoO are by nature very difficult to interpret and to agree,
they are further complicated by trying to bring three regional blocs into one. The
fact that the blocs have overlapping memberships is an indication of many areas of

disagreement and therefore large challenges are to be expected.

The first major issue will be to bring the three sets of rules together and to replace
them with one set of RoO. Of concern here is the fact that some blocs have rules
aiming to achieve several goals. They are combined with other trade policy instru-
ments such as quota, anti-dumping and countervailing measures and several others.
Designing with one set of rules would require unpacking all measures and dealing
with them separately.
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By their nature, RoO are complex and require technical skills in various fields and
from all stakeholders involved. The second challenge is whether the set of rules for
the enlarged FTA can be simplified, made predictable and enable uniform interpre-
tation. But the most important part is whether they can be suitable to the majority
of businesses and stakeholders in the three blocs which happen to be small and
medium and have different profiles from their counterparts in the developed world.
The current rules of the three blocs do not make sufficient provisions for small and
medium traders as they require higher levels of administration, accounting, techni-
cal and skilled personnel. Most small business in the region do not have all these
resources. Furthermore, the value of goods which is allowed to be traded without

going through RoO procedures is very small.

Thirdly, and most contentiously, the ‘sufficiently worked’ principle under SADC
product specific rules may need to be adjusted as they are currently too far apart
from those of EAC and COMESA. For the enlarged FTA, this is the source of major
deviation from the rules between the two blocs. The problems to deal with will also
be compounded by the fact that even within SADC member states, there are still
some unresolved rules on certain products (SADC 2008b).

The fourth challenge requires a decision to be made on the methodology of evaluat-
ing the value added rule. COMESA and the EAC currently use the ex-factory costs,
which is the value of total inputs used. SADC uses ex-works price which includes
value added materials and profit, but excludes internal taxes paid. One of the calcu-
lations of value added would need to be dropped.

The application of the rules on ‘goods of particular economic importance’ provided
for under COMESA provides the fifth problem area. This is also one rule that is
substantially different from those applied by the EAC. As mentioned earlier, the
rationale and criteria for this value added rule are not clear. It would seem to add
unnecessary complication if it is not clarified by the time the process of designing

comimences.

The sixth issue relates to tolerance derogation which is provided for under SADC
rules and not in COMESA or in the EAC. The tolerance rule makes the determina-
tion of origin slightly less onerous than when it is absent. Policymakers in the three
blocs need to find a common ground for it when designing one set of rules.

The seventh challenge is on the rules relating to fisheries. The deviations are mainly
with the flag of the vessel and whether that rule should be maintained as it is the
case with SADC or otherwise. The other issue on this rule has to do with the nation-
ality of the crew and officers. The current condition under SADC is that together
they should make at least 75 per cent, and it is only one condition. COMESA and the
EAC provide separate conditions for crew and officers.

129



B Mmatlou Kalaba

Finally, consideration must be given to other RoO with other regional blocs and
countries. Policymakers would need to pay particular attention to possible contra-
dictions and conflicts of rules. The most significant regional bloc is the EU because
almost all members of the three blocs have some arrangement of one form or another
with the EU. So, these arrangements with third parties will play an important role in
shaping the rules of the enlarged FTA.

An example of one major challenge that is possible with third parties is with agree-
ments that provide for cumulation of production. The EU has arrangements with
African, Caribbean and Pacific (ACP) states that have initialled an Economic Part-
nership Agreement (EPA) (Naumann 2009). This will pose a serious challenge given
that not all members of the three blocs have initialled. The second problem with the
EPAs is that cumulation possibility for some products with South Africa is exclud-
ed. For example, if any of the members of the enlarged FTA use imported materials
from South Africa for a product intended for the EU market, then the value added of
a member must exceed that of South Africa. South Africa is expected to be a member
of the enlarged FTA and therefore would be affected by this rule as it introduces bias
against South African and therefore negates the objective of enlarging the FTA.

Suggestions on approach and ways forward
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The initial steps towards designing a single set of rules should involve looking at
the three sets and bringing them together to find common ground. This will not hap-
pen easily, but there is a base for such development. From the previous sections it
was established that there are several areas within the existing rules where common
rules can be found. Therefore a foundation is already there to develop RoO that are

sound, relevant to the region and progressive.

In pursuing a single set of rules, there should be a drive towards more objective, un-
derstandable, fair, consistent and predictable rules. Therefore the approach towards a
single set of rules should start with the adoption of the principle of simplicity. Although
this is a difficult goal to attain given the nature of the rules, relative simplicity can be the
second best option. And the way this can be done is by designing rules in such a way
that they converge towards those which are the simplest amongst the three blocs.

The second principle that should be considered is that of focused objectives. This
implies that the primary objective of the rules should be to prevent trade deflec-
tion. And where possible, that should also be the only objective. If it happens that
the rules end up serving other purposes, it should be by default or unintentionally.
The deliberate use of rules for protection purposes should be avoided. They might
even be to the detriment of the initial objective of encouraging intra-regional trade.
RoO are not effective instruments for many roles. If such objectives are desired, then
appropriate measures should be designed and can be applied directly for those par-
ticular objectives.
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The application of the rule on ‘goods of particular economic importance’ should not
be extended to an enlarged trade bloc in its current form. If it is to be considered,
then there will need to be more clarity on its rationale, objective and selection of
such goods. If it is to be extended to the enlarged FTA, consideration should be given
to making it a clear and well-defined derogation. Another alternative is to have it as
a tolerance provision. It could also be added or combined with the current SADC

provision on tolerance to avoid confusion and to solve the existing differences.

The sector and product specific rules should be carefully considered and if possible
limited to a few sectors where necessary. The fact that one regional bloc applies them
means that they are required. Nevertheless, they add to the overall complexity and re-
quire large administrative, technical and accounting capabilities. There may be a few
sectors such as clothing and textiles as well as fisheries where such rules are required
at all costs. Unfortunately, there are no easy solutions on this, and these rules may

have to be experimented with over a period of time before the issues are solved.

There should be continuous efforts to simplify rules and documentation procedures.
Initially the rules will be onerous due to pulling together three sets of different rules.
The same will happen with the documentation to prove origin. For the first few pe-
riods of application of the new rules, there will be confusion with its compliance
and application. It will be difficult to have uniform administering, understanding
and interpretation. Therefore during these early days, a great deal of effort should be
dedicated to making information available, to training of administrators and com-

municating with business communities and other stakeholders.

The rules should be designed in such way that they accommodate small and me-
dium business. The viewpoint is that the current rules are not suitable for most of
the countries that are classified as least developing countries (LDCs). They require
‘in house’ accounting that only larger and sophisticated businesses have or can af-
ford. The cost of providing the necessary documents to prove origin can be so high
and prohibitive. There are also technical requirements that may just be beyond the
capabilities of most small and medium businesses. If this provision is not made,

then the rules may negate the aims of regional integration.

In order to accommodate third parties and improve on intra-regional trade, it may
be useful and necessary to consider diagonal cumulation provisions beyond just
members of the bloc. Diagonal cumulation allows non-originating materials from
specified third parties outside the FTA. This provision, on the back of EU trade ar-
rangements with many members, has the potential to increase intra-regional trade
substantially.

All three blocs have made commitments to eventually remove all forms of trade bar-
riers. If this goal is attained, it will be a great achievement for all of them and very
helpful to have simple RoO. However, this will only be possible if the removal of
trade barriers is extended to third parties. A fair application of progressive RoO will
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also be enhanced by such developments. The use of RoO becomes less important
with the removal of other protection measures and lower tariff rates will minimise
the need for complex and restrictive rules. So, with fewer and less stringent condi-
tions, the administrative burden will be reduced and this can lead to less require-

ments for human and financial resources.

Conclusion
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The number of FTAs has been growing exponentially in the last decade. With each of
these agreements there is a set of preferential RoO. These preferential rules are major
determinants of the impact of the agreement and trade flows. In Eastern and South-
ern Africa, an initiative was taken in 2008 to join three regional blocs of COMESA,
EAC and SADC. Although the process will result in collapsing three sets of rules to
one, it does not necessarily mean that it will be easy.

The RoO are set to determine the origin of the good being exported. They are there
to help prevent transhipment or trade deflection. The role of these preferential rules
is to ensure that only goods that are originating from participating countries enjoy
the preferences. Goods manufactured from materials imported from outside the FTA
will have to meet a specific set of rules.

Goods get preferential treatment if they are wholly produced in the region or have been
‘sufficiently worked’ to meet the requirements and conditions under those rules. Those
requirements are set in terms of value added, change in tariff heading or specific condi-
tions for each product. However, other provisions and exemptions from the rules can be
provided through cumulation, tolerance or other means. The fact that these conditions
must be applied makes RoO complex, technical and often contentious.

In the three regional blocs under focus in this paper, COMESA and EAC have more
aligned rules compared to SADC. The key distinguishing feature is that SADC ap-
plies product specific rules, while the other two blocs apply more general rules.
Therefore SADC rules, including those that require double heading change, are
problematic within member states as well. There are still some outstanding rules in
that particular FTA that show the depth of existing difficulties.

The challenges that are likely to face the formation of a single set of rules are nu-
merous. One of them is inherent due to the fact that there are no standard guide-
lines, and that by nature RoO are not simple. Another key challenge is to bring
SADC rules closer to those of COMESA and the EAC. Methodologies of determining
whether manufactured goods have been sufficiently worked will also need to be
agreed upon.



Endnotes

Exploring the COMESA-EAC-SADC Tripartite Free Trade Area: An approach for rules of origin I

The new set of rules should adopt a principle of simplicity, by converging to the
simplest rules of the three blocs. They should also avoid serving multiple purposes.
All they should be concerned with is the prevention of transhipment. Another im-
portant element is that they should be designed in a way that makes them suitable
and accommodative of many businesses of the region, which are largely small to
medium. The rules should also consider diagonal cumulation and tolerance to over-
come some of the differences, but also to be less restrictive.

Source: COMESA (2002), EAC (2005) and SADC (2008)
Ex-factory cost refers to the value of total inputs used in production of a given product.

3 Ex works price is the price paid for the product ex works (factory price) to the manufactur-
er in whose undertaking the last working or processing is carried out. This price includes
the value of all materials used and excludes internal taxes (custom duties).

4 Note: Source: COMESA (2002), EAC (2005) and SADC (2008)
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